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Current Dopics. 
a | 

The decisions of the Supreme Court of the | 
United States in the insular cases, so long an- | 
ticipated, were handed down on May twenty- | 
seventh last. They will be found elsewhere, 
in full, in other columns of this issue of the 
JournAL. Involving, as they do, the most 
important constitutional questions, perhaps, 
that have come before the court since the war, 
it is not to bé wondered that the public in- 
terest in them was great. The decisions re- 
ferred to were in test cases involving the 
constitutionality of the Porto Rican tariff, 
and the administration’s theory of the proper 
and legal course to be pursued in dealing with 
the islands acquired from Spain. In brief, the 
court decides that the Constitution does not 
follow the flag; that it extends over territory 
appertaining to, but not a part of, the United 
States only through the action of congress. 
Thus the main contention of the administra- 
tion is sustained. But it is to be noted with 
satisfaction that the decision is entirely non- 
partisan in its character, one of the demo- 
cratic judges having taken the side of the 
government on the main question, while two 
republican juages joined the dissenting ma- 
jority. The decisions may be thus briefly 
summarized: 

First. Territory acquired in or through 
war remains foreign territory during military 
occupation and up to the date of the exchange 
of ratifications of the treaty of peace. Tariff 
duties may be levied on importations from 





such territory into the United States. 
Vou. 63.— No. 7. 


Second. After such exchange of ratifica- 
tions of peace such territory becomes domes- 
tic territory, and its products must have free 
entrance into the United States until such 
time as the congress may define its status by 
legislation. 


Third. The United States consists of only 
the thirteen original States and such other 
States as may have been added. The con- 
gress has the right to legislate for any newly- 
acquired territory as it may please. The 
Foraker Act, so called, imposing duties on 
importations from Porto Rico to the United 
States, and into Porto Rico from the United 
States, is constitutional. Hence it follows 
that duties collected on importations from 
Porto Rico and the Philippines prior to the 
ratification of the treaty of peace were col- 
lected legally; that duties collected on impor- 
tations from Porto Rico after the ratification 
of the treaty of peace and prior to the enact- 
ment of the Foraker law were not collected 
legally and must be refunded; that duties 
levied on importations from Porto Rico to the 
United States since the enactment of the 
Foraker law have been legally levied. Mr. 
Justice Brown wrote the prevailing opinions. 
In the decision that Porto Rico became 
domestic territory on the ratification of the 
treaty, the chief justice and Justices Harlan, 
Brewer and Peckham agree in the conclusion 
but dissent from the reasoning. Gray, Shiras, 
White and McKenna dissent altogether. In 
the decision that the Foraker Act is constitu- 
tional, Justices Gray, Shiras, White and 
McKenna concur in the conclusion, but dis- 
sent from the reasoning; while the chief 
justice and Justices Harlan, Brewer and 
Peckham dissent from both the reasoning and 
the conclusion. 

It seems to us that the decisions should 
meet with general approval. Law is or is sup- 
posed to be crystallized common sense, and it 
looks like common sense to hold that in no 
other way can the business with the islands be 
carried on unless they be declared territories 
and come under the general jurisdiction of the 
congress, the same as territories, undisputed 
and complete. The judges, in interpreting 
and construing the Constitution, properly 
kept in view, the general question of expedi- 
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ency. The congress is left free to legislate for 
the islands in the light of their needs and of 
their capacities, and we quite agree with the 
statement that the power which the court 
declares resides in congress is a power which, 
if lacking, the country would be under the 
necessity of providing immediately, even if 
this involved a sixteenth amendment to the 
Constitution. The congress is under the clear 
obligation to use its power to the fullest ex- 
tent for the benefit of the newly-acquired ter- 
ritory, and there need be no fear whatever 
but that the broad guarantees of life, liberty 
and property will be fully respected. 





Not only are the courts asked to pass upon 
many important questions of interpretation 
and constitutionality, but they not infre- 
quently find themselves compelled to decide 
even as to the meaning of words. Recently, 
in Ireland, four justices of the King’s Bench 
Division wrestled with the meaning of the 
exclamation “Humph,” and they found them- 
selves badly split up on the question, two of 
them holding that the word, as used by Sir 
Walter Scott, Miss Austen and others, in their 
novels, was an expression of dissent, and the 
other two that it meant only a dissatisfied 
state of mind. The Court of Appeals, how- 
ever, has decided that it is an “ expression of 
doubt or hesitation,” or a “ grunt of dissatis- 
faction,” and that will have to be considered 
its official and judicial meaning in the British 
isles, for the present. 











— 


ger from collision, swells and suction js 
greatly reduced. “The navigation of the 
Hudson river,” he says, “is open to all craft, 
and each must exercise care and caution, hay- 
ing regard to the ordinary conditions which 
are, or should be, familiar to all river pilots 
and mariners. A steamer has no right to pro- 
ceed at a rate of speed dangerous to craft 
rightfully in the river or properly moored 
along its banks; but, on the other hand, boats 
which, from their size, shape or unseaworthy 
conditions, are unable to meet the ordinary 
dangers of navigation should not deliberately 
place themselves in exposed positions,” 
Judge Coxe further held that this rule applies 
equally to canal boats as to all other crait 
navigating the rivers of the State. 





The tendency of legislation in the United 
States, and to a somewhat less marked degree 
in other countries, has been to remove entirely 
the common-law disabilities of the married 
woman and to secure to her the management 
and control of her own property, with power 
to contract concerning it, and also to largely 
increase both her individual rights and liabili- 
ties. Every lawyer recalls how, under the 
common law, her property rights were placed 
by the marriage almost wholly under the con- 
trol of the husband; how her personal property 
was vested in him absolutely, with power to 
dispose of it as if he had originally acquired it 
(the theory being that they were in law one 
person), and how even the title to chattels real 
vested in him, though not absolutely. How 
completely these disabilities have been re- 


An interesting decision in admiralty was | moved by statute is also a matter of common 
. | o,e P P 
rendered recently by Judge Coxe in the | knowledge— how from a position of inferior- 


United States court, in the case of Dunbar 
agairtst the Albany and New York Steamboat 
Co., in which it was sought to recover dam- 
ages for the sinking of the libelant’s canal 
boat, Thomas Carroll, caused by swells from 


the steamboat company’s vessel, New York. | 
Negligence was alleged in the navigation of | 


the steamboat, but the decision was in favor of 
the libelant. 
Coxe held that the rules which the courts 


ity, and indeed, of mere vassalage, the married 


woman has at last emerged into a position of 
equal honor and responsibility to that of her 
physically superior, but by no means always 
mentally superior, companion. And now, 
with the close of the century which has done 
so much for the weaker sex, we have a deci- 


sion to the effect that she may be, for legal 
In deciding the case, Judge | purposes, the actual head of the family. The 


case in point is that of Mrs. Marion H. Rich- 


have repeatedly laid down for the guidance ot | ardson, of Plow Point, Va., who kept a store, 


large steamers in crowded harbors are hardly 


applicable to river navigation, where the dau- ! winner of the family. 





ran the village post-office and was the bread- 
There was a Mr. Rich- 
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ardson, just as there was a Mr. Lease (famed in 
fleeting verse as the husband of the more vig- 
orous and virile Mary Ellen, of Populistic 
oratorial fame), but he seemed to have been 
content with his natural position of inferiority, 
and what work He did to keep the wolf from 
the door was done under her orders and as her 
agent. Affairs not prospering with Mrs. 
Richardson, she filed a petition in bankruptcy, 
claiming the $2,000 homestead exemption 
which the State Constitution allows to heads 
of families in such cases. 

Judge Waddill, of the United States Dis- 
trict Court, was not able to divest himself of 
the idea that, being a woman she could not be 
the head of the family, but the United States 
Circuit Court of Appeals, reversing his deci- 
sion, in an opinion handed down by Mr. Jus- 
tice Purnell, held that a wife may be the head 


a void writ, the latter may recover of the attorney 





of the family legally as well as actually. He 
said: 

“When an intelligent, active, industrious, frugal 
woman finds she has married a man, who instead of 
coming up to the standard of a husband, is a mere 
dependent, who acknowledges that he is only a 
helpmate to his wife, obeys her instructions, pours 
his little earnings into her lap, acknowledges her to 
be and always to have been the head of the family 
and leaves to her its support, it would be contradic- 
tory of fact and an absurd construction of law to say 
that he, and not she, is the head of the family, and 
deny to her the benefits intended for the family and 
of the separate estate she has accumulated, because 
the title is in her and she lives with him. Certainly, | 
there are decisions which might tend to a different 
conclusion, but the weight of authority is to the 
effect that where the wife is the owner of the prop- 
erty, where she trades as a feme sole, and is the 
debtor, and the husband cannot and does not claim | 
the homestead exemption, the wife, though living 
with her husband, may be alone, or jointly with him, 
the head of the family, and as such claim the home- 
stead exemption. Under the circumstances of the 
case at bar, the petitioner, a married woman living 
with her husband, is entitled to the homestead ex- 
emption, and there was error in refusing to allow 
such claim.” 


——_—_—_4+——_- 
Rotes of Cases. 


Attorney and Client — Negligence of Attorney — 
Damages.— In Forrow v. Arnold, decided by the 
Supreme Court of Rhode Island in December, 1900 
(47 Atl. 693), it was held that where an attorney 
negligently fails to make an affidavit to a writ con- | 
form to the statutes, on account of which a judg- | 
ment is obtained against his client for arrest under ' 


Xue 


the costs of prosecuting the suit, the costs ad- 
judged against him and the amount of the judg- 
ment against him. 

It appeared that a writ was issued by a client on 
an affidavit which, because of his attorney’s neglect, 
did not conform to the statute, and defendant in the 
writ obtained a judgment against such client. The 
damages recovered were largely punitive, and were 
based on grounds which were not chargeable 
against the attorney, as the proximate result of his 
neglect. It was held, in an action by the client 
against the attorney, that it was error to allow a 
recovery against him for the full amount of such 
damages, on the ground that but for the void writ 
no action for false imprisonment could have been 
maintained; the declaration in the former suit being 
for malicious prosecution, and not for false im- 
prisonment. The court said: 

An attorney is liable to his client for the damage 
resulting as a proximate consequence from his neg- 
ligence (3 Am. & Eng. Enc. Law [2d ed.], p. 308.) 
The negligence in this case consisted of an omis- 
sion to notice that the affidavit on a writ filled out 
by the defendant did not conform, in one allegation, 
to the requirements of the statute. The writ having 
been given to the plaintiff on Sunday upon the de- 
fendant’s advice that the affidavit was in proper 
form, which advice was followed by swearing to it 
on Monday, the cause of action arose on Monday, 
and not, as the defendant contends, on Sunday. 
Exceptions on that ground are overruled. 


The damages for which, therefore, the defendant 
is liable, are simply those which follow from the 
issue of a void writ. They would include the cost of 
prosecuting the suit, the judgment for costs against 
the plaintiff, and, if the defendant in the suit should 
sue for an illegal arrest, the amount of the judg- 


| ment against the plaintiff on that account, which, 


under the facts in the case, could not have been 
large. A suit was brought by Dutcher, the defend- 
ant in the writ, against the present plaintiff, which 
resulted in a judgment against this plaintiff, in the 


| sum of $400, all of which has been allowed to the 


plaintiff in the decision of the trial judge. An in- 
spection of the record in that case shows that the 
gravamen, upon which more than actual damages 
could have been allowed, consisted of three things: 
First, that the officer, through ignorance of his duty 
and without instructions from this defendant, took 
Dutcher to East Greenwich, after bail had been pro- 
cured; second, that the affidavit was false in stating 
that the plaintiff had a just claim against the de- 
fendant; and, third, that it was false in stating that 
the defendant was about to leave the State. Not 
one of those things could be charged upon this de- 
fendant as the proximate result of his neglect, but 
the damages, being largely punitive, must have 


| been based upon one or more of these grounds. 


Such an allowance was erroneous. The decision 
was based upon the proposition that but for the 
void writ no action for false imprisonment could 





252 THE ALBANY 


LAW JOURNAL. 








have been maintained. The declaration in the 
former case was for malicious prosecution, and not 
for false imprisonment. There is a distinction be- 
tween such cases (Hobbs v. Ray, 18 R. I. 84, 25 Atl. 
694; Lauzon v. Charroux, 18 R. I. 467, 27 Atl. 975). 
An action for malicious prosecution could have 
been maintained under a valid writ upon either of 
the grounds above stated. The actual damages in 
this case, so far as appears, did not exceed fifty dol- 
lars, and that is the limit of the defendant’s liability. 


Constitutional Law — Employers and Employes 
— Labor Unions — Membership — Discharge.— In 
Gillespie v. People, decided in the Supreme Court 
of Illinois in December, 1900 (58 N. E. 1007), a 
statute of that State was passed on which provided | 
that any person who attempts to keep an employe | 
from joining or belonging to any lawful labor or- 
ganization, by discharge or threats of discharge, | 
shall be guilty of a misdemeanor. The defendant | 
had discharged an employe, engaged and paid by 
the day, for joining a labor union. It was held that | 
such statute was unconstitutional and that the con- | 





viction of defendant thereunder must be reversed, | 
since the right to freely enter into and terminate | 
contracts, subject to civil liability for unwarranted 
termination, is one of the rights of liberty and prop- 
erty protected by the federal and State Constitu- 
tions, and a statute which assumes to deprive an 
employer of the right to terminate his contract with- 
out criminal liability deprives him of his property 
without due process of law. The decision was also 
put upon the further ground that, as the statute 


granted a privilege to union laborers not extended | 


to non-union men, in that a non-union man could 


be discharged for any reason, at the will of the) 


employer, while the union man could not be dis- 
charged for belonging to a union, it was repugnant 
to the clause of the Illinois Constitution forbidding 
the legislature to grant to any corporation, associa- 
tion or individual any special or exclusive privilege, 
immunity or franchise. 


——_¢———— 
THF INSULAR TARIFF CASES. 


SuprEME Court oF THE UNITED STATES. 
No. 456.— October Term, 1900. 


Extas S. A. De Lima et al., Plaintiffs in Error, v. 
Gerorce R. BinwELt. 


In error to the Circuit Court of the United States | 


for the Southern District of New York. 
(May 27, Igor.) 

This was an action originally instituted in the 
Supreme Court of the State of New York by the firm 
of D. A. De Lima & Co. against the collector of the 
port of New York, to recover back duties alleged to 
have been illegally exacted and paid under protest, 
upon certain importations of sugar from San Juan in 
the island of Porto Rico, during the autumn of 1899, 
and subsequent to the cession of the island to the 
United States. 








— 


Upon the petition of the collector, and pursuant 
to R. S. sec 643, the case was removed by certiorari 
to the Circuit Court of the United States, in which 
the defendant appeared and demurred to the com- 
plaint upon the ground that it did not state a cause 
of action, and also that the court had no jurisdiction 
of the case. The demurrer was sustained upon both 
grounds, and the action dismissed. Hence this writ 
of error. 

In this and the following cases, which may be 
collectively designated as the “ Insular Tariff Cases,” 
the dates here given become material: — 

In July, 1898, Porto Rico was invaded by the mili- 
tary forces of the United States under General 
Miles. 

On August 12, 1898, during the progress of the 
campaign, a protocol was entered into between the 


| secretary of State and the French ambassador, on 


the part of Spain, providing for a suspension of hos- 


| tilities, the cession of the island and the conclusion 
| of a treaty of peace (30 Stat. 1742). 


On October eighteen Porto Rico was evacuated by 


| the Spanish forces. 


On December 10, 1898, such treaty was signed at 
Paris (under which Spain ceded to the United States 
the island of Porto Rico), was ratified by the presi- 
dent and senate February 6, 1899, and by the queen 
regent of Spain March 19, 1899 (30 Stat. 1754). 

On March 2, 1899, an act was passed making an 
appropriation to carry out the obligations of the 
treaty. 

On April 11, 1899, the ratifications were exchanged, 
and the treaty proclaimed at Washington. 

On April 12, 1900, an act was passed, commonly 
called the Foraker act, to provide temporary reve- 
nues and a civil government for Porto Rico, which 
took effect May 1, 1900. 

Mr. Justice Brown delivered the opinion of the 
court. 


| This case raises the single question whether ter- 
ritory acquired by the United States by cession from 
a foreign power remains a “ foreign country ” within 
the meaning of the tariff laws. 


1. Did the question of jurisdiction raised by the 
demurrer involve only the jurisdiction of the Circuit 
Court as a federal court, we should be obliged to say 
that the defendant was not in a position to make this 
claim, since the case was removed to the federal 
court upon his own petition. It is no infringement 
| upon the ancient maxim of the law that consent can- 
| not confer jurisdiction, to hold that, where a party 
| has procured the removal of a cause from a State 
| court upon the ground that he is lawfully entitled to 
|a trial in a federal court, he is estopped to deny that 


| such removal was lawful, if the federal court could 


take jurisdiction of the case or that the federal 
| court did not have the same right to pass upon the 
| questions at issue that the State court would have 
| had, if the case had remained there. Defendant 
| neither gains nor loses by the removal, and the case 
proceeds as if no such removal had taken place 
(Cowley v. Northern Pacific Railroad Co., 159 U. S. 
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369, 583; Mansfield Railway Co. v. Swan, 111 U. S. 
379; Mexican Nat. Railroad v. Davidson, 
U. S. 201). 

This, however, 1s more a matter of words than of 
substance, as the defendant unquestionably has the 
right to show that the State court had no jurisdic- 
tion, or that the complaint did not set forth facts 
suficient to constitute a cause of action. ‘This, we 
understand, to be the substance of the defense in 
this connection. 


157 


By R. S. sec. 2931, it was enacted that the decision 
of the collector “as to the rate and amount of 
duties” to be paid upon imported merchandise 
should be final and conclusive, unless the owner or 
agent entered a protest, and within thirty days ap- 
pealed therefrom to the secretary of the treasury; 
and, further, that the decision of the secretary should 
be final and conclusive, unless suit were brought 
within ninety days after the decision of the secretary. 
By R. S. sec 3011, any person having made payment 
under such protest was given the right to bring an 
action at law and recover back any excess of duties 
so paid. 

The law stood in this condition until June 10, 1890, 
when an act known as the Customs Administrative 
Act was passed (26 Stat. 131), by which the above 





|v. Parham (8 Wall. 123, 132). 


sections (R. S. secs. 2931, 3011) were repealed and | 
new regulations established, by which an appeal was | 


given from the decision of the collector “as to the 
rate and amount of the duties chargeable upon im- 
ported merchandise,” if such duties were paid under 
protest, to a board of general appraisers, whose de- 
cision should be final and conclusive (sec. 14) “as to 


of duties imposed thereon under such classification,” 
unless within thirty days one of the parties applied 
to the Circuit Court of the United States for a re- 
view of the questions of law and fact involved in 
such decision (sec. 15). It was further provided 
that the decision of such court should be final, unless 
the court were of opinion that the question involved 
was of such importance as to require a review by this 
court, which was given power to affirm, modify or 
reverse the decision of the Circuit Court. 

The effect 
was considered by this court in In re Fassett, Peti- 
tioner (142 U. S. 479), in which we held that the 
decision of the collector that a yacht was an imported 


of the Customs Administrative Act | 


ford: “ Nor can the court of review pass upon any 
question which the collector had not original author- 
ity to determine. The collector has no authority to 
make any determination regarding any article which 
is not imported merchandise; and if the vessel in 
question here is not imported merchandise, the court 
of review would have no jurisdiction to determine 
any matter regarding that question, and could not de- 
termine the very fact which is in issue under the 
libel in the District Court, on which the rights of the 
libellant depend.” 

“Under the Customs Administrative Act, the libel- 
lant, in order to have the benefit of the proceedings 
thereunder, must concede that the vessel is imported 
merchandise, which is the very question put in con- 
tention under the libel, and must make entry of her 
as imported merchandise, with an invoice and con- 
sular certificate to that effect.” It was held that the 
libel was properly filed. 

The question involved in this case is not whether 
the sugars were importable articles under the tariff 
laws, but whether, coming, as they did from a port 
alleged to be domestic, they were imported from a 
foreign country — in other words, whether they were 
imported at all as that word is definea in Woodruff 
We think the de- 
cision in the Fassett case is conclusive to the effect 
that, if the question be whether the sugars were 
imported or not, such question could not be raised 


| before the board of general appraisers; and that 


whether they were imported merchandise for the 
reasons given in the Fassett case that a vessel is not 


{an importable article, or because the merchandise 
the construction of the law and the facts respecting | 
the classification of such merchandise and the rate | 


| 
| 
| 
| 
| 





article might be reviewed upon a libel for possession | 
filed by the owner, notwithstanding the Customs | 


Administrative Act. 


provided for by section 15 of that act, was limited 
to decisions of the board “as to the construction 
of the law and the facts respecting the classification ” 
of imported merchandise “and the rate of duties 
imposed thereon under such classification,” and that 
it did not bring up tor review the question whether 
an article be imported merchandise or not, nor, under 
section 15, is the ascertainment of that fact such a 
decision as is provided for. Said Mr. Justice Blatch- 


It was held that the review | 
of the decision of the board of general appraisers. | 


was not brought from a foreign country, is imma- 
terial. In either case the article is not imported. 


Conceding, then, that section 3011 has been re- 
pealed, and that no remedy exists under the Customs 
Administrative Act, does it follow that no action 
whatever will lie? If there be an admitted wrong, 
the courts will look far to supply an adequate 
remedy. If an action lay at common law, the repeal 
of sections 2931 and 3011, regarding proceedings in 
customs cases (that is, turning upon the classifica- 
tion of merchandise), to make way for another pro- 
ceeding before the board of general appraisers in 
the same class of cases, did not destroy any right 
of action that might have existed as to other than 
customs cases; and the fact that by section 25 no 
collecter shall be liable “for or on account of any 
rulings or decisions as to the classification of such 
merchandise or the duties charged thereon, or the 
collection of any dues, charges or duties on or on 
account of any such merchandise,” or any other mat- 
ter which the importer might have brought before 
the board of general appraisers, does not restrict the 
right which the owner of the merchandise might 
have against the collector in cases not falling within 
the Customs Administrative Act. If the position of 
the government be correct, the plaintiff would be 


| remediless; and, if a collector should seize and hold 


for duties goods brought from New Orleans or any 
other concededly domestic port to New York, there 
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would be no method of testing his right to make such 
seizure. It is hardly possible that the owner could 
be placed in this position. But we are not without 
authority upon this point. 

The case*of Elliott v. Swartwout (10 Pet. 137) 
was an action of assumpsit against the collector of 
tne port of New York to recover certain duties upon 
goods alleged to have been improperly classified. It 
was held that as the payment was purely voluntary, 
by a mutual mistake of law, no action would lie to 
recover them back, although it would have been dif- 
ferent if they had been paid under protest. Said 
Mr. Justice Thompson: “Here, then, is the true 
distinction: when the money is paid voluntarily and 
by mistake to an agent, and he has paid it over to 
his principal, he cannot be made personally respon- 
sible; but, if, before paying it over, he is apprised 
of the mistake and required not to pay it over, he is 
personally liable.” If the payment of the money 
be accompanied by a notice to the collector that the 
duties charged are too high, and that the person pay- 
ing intends to sue to recover back the amount erro- 
neously paid, it was held that such action must lie, 
“unless the broad proposition can be maintained that 


no action will lie against a collector to recover back | 


an excess of duties paid him, but that recourse must 
be had to the government for redress.” The case 
recognized the fact that, with respect to money paid 


under a mistake of law, the collector stood in the | 
| classification. 


position of an ordinary agent and could be made 
personally liable in case the money were paid under 
protest. 


This decision was made in 1836. Apparently in 
consequence of it an act was passed in 1839 requir- 
ing moneys collected for duties to be deposited to the 
credit of the treasurer of the United States; and it 
was made the duty of the secretary of the treasury 
to draw his warrant upon the treasurer in case he 
found more money had been paid to the collector 
than the law required. It was held by a majority of 
this court in Cary v. Curtis (3 How. 236) that this 
act precluded an action of assumpsit for money had 
and received against the collector for duties received 
by him, and that the act of 1839 furnished the sole 
remedy. It was said of that case in Arnson v. 
Murphy (109 U. S. 238, 240): “ Congress, being in 
session at the time that the decision was announced, 
passed the explanatory act of February 26, 1845, 
which, by legislative construction of the act of 1839, 
restored to the claimant his right of action against 
the collector, but required the protest to be made 
in writing at the time of payment of the duties 
alleged to have been illegally exacted, and took from 
the secretary of the treasury the authority to refund 
conferred by the act of 1839 (5 Stat. 349, 727). 
This act of 1845 was in force, as was decided in 
Barney v. Watson (92 U. S. 449), until repealed by 
implication by act of June 30, 1864” (13 Stat. 14), 
carried into the Revised Statutes as sections 2931 
and 3011. In the same case of Arnson v. Murphy 
(109 U. S. 238), it was decided that the common- 
law right of action against the collector to recover 


¢ 








back duties illegally collected was taken away by 
statute, and a remedy given, based upon these see- 
tions, which was exclusive. The decision in Elliott 
v. Swartwout was recognized, but so far as respected 
customs cascs (i. e., classification cases), was held 
to be superseded by the statutes. So in Schoenfeld 
v. Hendricks (152 U. S. 691), it was held that an 
action could not be maintained against the collector, 
either at common law or under the statutes, to re- 
cover duties alleged to have been exacted, in 18g2, 
upon an importation of merchandise, the remedy 
given through the board of general appraisers being 
exclusive. 

The criticism to be made upon the applicability of 
these cases is that they dealt only with imported 
merchandise and with the duties collected thereon, 
and have no reference whatever to exactions made 
by a collector, under color of the revenue laws, upon 
goods which have never been imported at all. With 
respect to these the collector stands as if, under color 
of his office, he haa seized a ship or its equipment, 
or any other article not comprehended within the 
scope of the tariff laws. Had the sugars involved 
in this case been admittedly imported, that is, 
brought into New York from a confessedly foreign 
country, and the question had arisen whether they 
were dutiable, or belonged to the free list, the case 
would have fallen within the Customs Administrative 
Act, since it would have turned upon a question of 


The fact that the collector may have deposited the 
money in the treasury is no bar to a judgment 
against him, since Revised Statutes, section 980, pro- 


| vides that, in case of a recovery of any money 


exacted by him and paid into the treasury, if the 
court certifies that there was probable cause for 


'the act done, no execution shall issue against him, 


but the amount of the judgment shall be paid out 
of the proper appropriation from the treasury. 

We are not impressed by the argument that, if 
the plaintiffs insisted that these sugars were not 
imported merchandise, they should have stood upon 
their rights, refused to enter the goods, and brought 
an action of replevin to recover their possession. It 
is true that, to prevent the seizure of the sugars, 
plaintiffs did enter them as imported merchandise; 
but any admission derivable from that fact is ex- 
plained by their protest against the exaction of duties 
upon them as such. They waived nothing by taking 
this course. The collector lost nothing, since he 
was apprised of the course they would probably take. 
It is true that in the Fassett case (142 U. S. 479) 
the proceeding was by libel for possession of the 
vessel, which is analogous to an action of replevin at 
common law; but it would appear that Revised Stat- 
utes, section 934, would stand in the way of such a 
remedy here, since by that section “all property 
taken or detained by any officer or other person 
under authority of any revenue law of the United 
States shall be irrepleviable, and shall be deemed 
to be in the custody of the law and subject only 
to the orders and decrees of the courts of the 
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United States having jurisdiction thereof.” If the | 
words “under authority of any revenue law” are 
to be construed as if they read “under color of any 
revenue law,” it would seem that these sugars could | 
not be made the subject of a replevin; but even con- | 
ceding that replevin would lie, we consider it merely 
a choice of remedies, and that the plaintiffs were at 
liberty to waive the tort and proceed in assumpsit. 

We are all of opinion that this action was properly 
brought. 


2. Whether these cargoes of sugar were subject 
to duty depends solely upon the question whether 
Porto Rico was a “ foreign country” at the time 
the sugars were shipped, since the tariff act of July 
24, 1807 (30 Stat. 151), commonly known as the 
Dingley act, declares that “there shall be levied, 
collected and paid upon all articles imported from 
foreign countries” certain duties therein specified. 
A foreign country was defined by Mr. Chief Justice | 
Marshall and Mr. Justice Story to be one exclusively 
within the sovereignty of a foreign nation, and with- 
out the sovereignty of the United States (The Boat 
Eliza, 2 Gall. 4; Taber v. United States, 1 Story, 1; 
The Ship Adventure, 1 Brock. 235, 241). 

The status of Porto Rico was this: The island had 
been for some months under military occupation by 
the United States as a conquered country, when, by 
the second article of the treaty of peace between the 
United States and Spain, signed December 10, 1898, 
and ratified April 11, 1890, Spain ceded to the United 
States the island of Porto Rico, which has ever 
since remained in our possession, and has been gov- 
erned and administered by us. If the case depended 
solely upon these facts, and the question were 
broadly presented whether a country which’ had 
been ceded to us, the cession accepted, possession 
delivered, and the island occupied and administered | 
without interference by Spain or any other power, 
was a foreign country or domestic territory, it 
would seem that there could be as little hesitation 
in answering this question as there would be in 
determining the ownership of a house deeded in fee 
simple to a purchaser, who had accepted the deed, 
gone into possession, paid taxes and made improve- 
ments without let or hindrance from his vendor. 
But it is earnestly insisted by the government that 
it never could have been the intention of congress to 
admit Porto Rico into a customs union with the 
United States, and that, while the island may be to 
a certain extent domestic territory, it still remains 
a “foreign country ” under the tariff laws, until con- 
gress has embraced it within the general revenue 
system. 

We shall consider this subject more at length here- 
after, but for the present call attention to certain 
cases in this court and certain regulations of the 
executive departments which are supposed to favor 
this contention. 

In United States v. Rice (4 Wheat. 246), which 
was an action of debt brought by the United States 
tpon a bond for duties upon goods imported into 


| American duties when imported. 


' occupation of that place by the United States. 





Castine, in the district (now State of Maine, during 


its temporary occupation by the British troops in the 
war of 1812, it was held the action would not lie, 
though Castine was subsequently evacuated by the 
enemy and restored to the United States. The court 
said that, by the military occupation of Castine, the 
enemy acquired a possession which enabled him to 
exercise the fullest rights of sovereignty; that the 
sovereignty of the United States was suspended, and 
our laws could be no longer rightfully enforced 
there, or be obligatory upon the inhabitants; that 
by the surrender the inhabitants passed under a 
temporary allegiance to the British government, and 
were only bound by the laws of that government, 
and that Castine was during this period to be deemed 
a foreign port; that goods brought there were sub- 
ject to duties which the British government chose 


| to impose, and were in no correct sense imported into 


the United States; and that the subsequent evacua- 
tion by the enemy did not change the character of 
the transaction, since the goods were not liable to 
In that case the 
character of the port, as foreign or domestic, was 
held to depend upon the question of actual occupa- 
tion, and the right of the defendant determinable by 
the facts then existing, and further, that the subse- 
quent reoccupation of the port by the United States 
was ineffectual to change the right of the defendant 
or to vest a new right in the United States. 

A case, somewhat to the converse of this, was that 
of Fleming v. Page (9 How. 603), which was an 
action against the collector at Philadelphia to re- 
cover back duties upon merchandise imported from 
Tampico, in Mexico, during a temporary military 
It 
was held that, although Tampico was within the 
military occupation of the United States, it had not 
ceased to be a foreign country, in the sense in which 
these words are used in the acts of congress. In 
delivering the opinion of the court, Mr. Chief Justice 
Taney observed: “ The United States, it is true, may 
extend its boundaries by conquest or treaty, and 
may demand the cession of territory as the condition 
of peace, in order to indemnify its citizens for the 
injuries they have suffered, or to reimburse the gov- 
ernment for the expenses of the war. But this can 
be done only by the treaty-making power or the 
legislative authority, and is not a part of the power 
conferred upon the president by the declaration of 
war. * * * While if was occupied by our, troops, 
they were in an enemy’s country and not in their 
own; the inhabitants were still foreigners and 
enemies, and owed to the United States nothing more 
than a submission and obedience, sometimes called 
temporary allegiance, which is due from a con- 
quered enemy, when he surrenders to a force which 
he is unable to resist.” 

This was clearly a sufficient reason for disposing 
of the case adversely to the importer, but the learned 
chief justice proceeded to put the case upon another 
ground that “there was no act of congress estab- 
lishing a custom house at Tampico, nor authorizing 
the appointment of a collector; and consequently 
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there was no officer of the United States authorized 
by law to grant the clearance and authenticate the 
coasting manifest of the cargo in the manner di- 
rected by law, where the voyage is from one port 
of the United States to another;” that the only 
collector was one appointed by the military com- 
mander, and that a coasting manifest granted by 
him could not be recognized in the United States 


as the document required by law, when the vessel is | 


engaged in the coasting trade, nor exempt the cargo 
from the payment of duties. He states that this 
construction of the tariff laws had been uniformly 
given by the administrative department of the gov- 
ernment, and cited the case of Florida, atter it had 
been ceded to the United States and the military 
forces had taken possession of Pensacola: “ That 
is, that, although Florida had by cession actually 
become a part of the United States, and was in our 
possession, yet, under our revenue laws, its ports 
must be regarded as foreign until they were estab- 
lished as domestic by acts of congress. And it ap- 
pears that this decision was sanctioned at the time 
by the attorney-general of the United States, the 
law officer of the government. And, although not 
so directly applicable to the case before us, yet the 
decisions of the treasury department in relation to 
Amelia Island, and certain ports in Louisiana, after 
that province had been ceded to the United States, 
were both made upon the same grounds. And in the 
later case, after a custom house had been established 
by law (2 Stat. 418), at New Orleans, the collector 
at that place was instructed to regard as foreign 
ports Baton Rouge and other settlements still in the 
possession of Spain, whether on the Mississippi, Iber- 
ville or the sea coast. The department, in no instance, 
that we are aware of, since the establishment of the 
government, has ever recognized a place in a newly- 
acquired country as a domestic port from which the 
coasting trade might be carried on, unless it had 
been previously made so by act of congress.” 

While we see no reason to doubt the conclusion of 
the court that the port of Tampico was still a for- 
eign port, it is not perceived why the fact that there 
was no act of congress establishing a custom house 
there or authorizing the appointment of a collector, 
should have prevented the collector appointed by the 
military commander from granting the usual docu- 
ments required to be issued to a vessel engaged in 
the coasting trade. A colléctor, though appointed 
by a military commander, may be presumed to have 
the ordinary power of a collector under an act of 
congress, with authority to grant clearances to ports 
within the United States, though, of course, he would 
have no power to make a domestic port of what was 
in reality a foreign port. 

It is not intended to intimate that the cases of 
United States v. Rice and Fleming v. Page are not 
harmonious. In fact, they are perfectly consistent 


with each other. In the first case it was merely held 
that duties could not be collected upon goods brought 
into a domestic port during a temporary occupation 
by the enemy, though the enemy subsequently evacu- 








ated it; in the latter case, that the temporary military 
occupation by the United States of a foreign port 
did not make it a domestic port, and that goods im- 
ported into the United States from that port were 
still subject to duty. It would have been obviously 
unjust in the Rice case to impose a duty upon goods 
which might already have paid a duty to the British 
commander. It would have been equally unjust in 
the Fleming case to exempt the goods from duty by 
reason of our temporary occupation of the port with- 
out a formal cession of such port to the United 
States. 

The next case is that of Cross v. Harrison (16 
How. 164). This was an action of assumpsit to re- 
cover back moneys paid to Harrison while acting as 
collector at the port of San Francisco for tonnage 
and duties upon merchandise imported from foreign 
countries into California between February 2, 1848— 
the date of the treaty of peace between the United 
States and Mexico—and November 13, 1849, when 
the collector appointed by the president (according 
to an act of congress, passed March 3, 1849) entered 
upon his duties. Plaintiffs insisted that, until such 
collector had been appointed, California was and con- 
tinued to be after the date of the treaty a foreign 
territory, and hence that no duties were payable as 
upon an importation into the United States. The 
plaintiffs proceeded upon the theory, stated in the 
dictum in Fleming v. Page, that duties had never 
been held to accrue to the United States in her 
newly-acquired territories until provision was made 
by act of congress for their collection, and that 
the revenue laws had always been held to speak only 
as to the United States and its territories existing at 
the time when the several acts were passed. The 
collector had been appointed by the military governor 
of California, and duties were assessed, after the 
treaty, according to the United States tariff act of 
1846. In holding that these duties were properly 
assessed, Mr. Justice Wayne cited, with apparent 
approval, a despatch written by Mr. Buchanan, then 
secretary of State, and a circular-letter issued by the 
secretary of the treasury, Mr. Robert J. Walker, 
holding that from the necessities of the case the 
military government established in California did not 
cease to exist with the treaty of peace, but continued 
as a government de facto until congress should pro- 
vide a terirtorial government. “The great law of 
necessity,” says Mr. Buchanan, “ justifies this conclu- 
sion. The consent of the people is irresistibly in- 
ferred from the fact that no civilized community 
could possibly desire to abrogate an existing govern- 
ment, when the alternative presented would be to 
place themselves in a state of anarchy, beyond the 
protection of all laws, and reduce them to the un- 
happy necessity of submitting to the dominion of 
the strongest.” These letters will be alluded to here- 
after in treating of the action of the executive 
departments. 

The court further held in this case that “ after 
the ratification of the treaty California became a part 
of the United States or a ceded, conquered terti- 
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tory;” that, “as there is nothing differently stipu- | 
lated in the treaty, with respect to commerce, it | 
became instantly bound and privileged by the laws | 
which congress had passed to raise a revenue from 
duties on imports and tonnage;” that (p. 193) “the 
territory had been ceded as a conquest, and was to 
be preserved and governed as such until the sover- 
eignty to which it had passed had legislated for it. 
That sovereignty was the United States, under the 
Constitution, by which power had been given to con- 
gress to dispose of and make all needful rules and 





regulations respecting the territory or other property 
belonging to the United States. * * * That the | 
civil government of California, organized, as it was, 
from a right of conquest, did not cease or become 
defunct in consequence of the signature of the treaty 
or from its ratification, * * * and that until con- 
gress legislated for it, the duty upon foreign goods 
imported into San Francisco were legally demanded 
and lawfully received by Mr. Harrison.” 


To the objection that no collection districts had 
been established in California, and in apparent dis- 
sent from the views of the chief justice in Fleming 
v. Page, he added (p. 196): “It was urged that our 
revenue laws covered only so much of the territory 
of the United States as had been divided into collec- 
tion districts, and that out of them no authority had 
been given to prevent the landing of foreign goods | 
or to charge duties upon them, though such landing 
had been made within the territorial limits of the 
United States. To this it may be successfully re 
plied that collection districts and ports of entry are 
no more than designated localities within and at 
which congress had extended a liberty of commerce 
in the United States, and that so much of its terri- 
tory as was not within any collection district must 
be considered as having been withheld from that 
liberty. It is very well understood to be a part of 
the laws of nations that each nation may designate. 
upon its own terms, the ports and places within its 
territory for foreign commerce, and that any attempt 
to introduce foreign goods elsewhere, within its 
jurisdiction, is a violation of its sovereignty. It is 
not necessary that such should be declared in terms 
or by any decree or enactment, the expressed allow- 
ance being the limit of the liberty given to foreigners 
to trade with such nation,” 


The court also cited the cases of Louisiana and 
Florida, and seemed to take an entirely different view 
of the facts connected with the admission of those 
territories from what had been taken in Fleming 
v. Page. The opinion, which is quite a long one, 
establishes the three following propositions: 
(1) That under the war power the military governor 
of California was authorized to prescribe a scale of 
duties upon importations from foreign countries to 
San Francisco, and to collect the same through a 
collector appointed by himself, until the ratification 
of the treaty of peace. (2) That after such ratifica- 
tion duties were legally exacted under the tariff laws | 
of the United States, which took effect immediately. 
(3) That the civil government established in Cali- 


fornia continued from the necessities of the case 
until congress provided a territorial government. 

It will be seen that the three propositions involve 
a recognition of the fact that California became do- 
mestic territory immediately upon the ratification of 
the treaty, or, to speak more accurately, as soon 
as this was officially known in California. The doc- 
trine that a port ceded to and occupied by us does 
not lose its foreign character until congress has acted 
and a collector is appointed, was distinctly repudi- 
ated with the apparent acquiescence of Chief Justice 
Taney, who wrote the opinion in Fleming v. Page, 
and still remained the chief justice of the court. 
The opinion does not involve directly the question at 
issue in this case: whether goods carried from a port 
to a ceded territory directly to New York are subject 
to duties, since the duties in Cross v. Harrison were 
exacted upon foreign goods imported into San Fran- 
cisco as an American port; but it is impossible to 
escape the logical inference from that case that goods 
carried from San Francisco to New York after the 
ratification of the treaty would not be considered 
as imported from a foreign country. 

The practice and rulings of the executive depart- 
ments, with respect to the status of newly-acquired 
territories, prior to such status being settled by acts 
of congress, is, with a single exception, strictly in 
line with the decision of this court in cross v. Harri- 
son (supra). The only possessions in connection 
with which the question has arisen are Louisiana, 
Florida, Texas, California and Alaska. We take 
these up in their order. 

Louisiana: By treaty between France and Spain, 
October 1, 1800 (8 Stat. 202), his Catholic majesty 
promised to cede to the French Republic the colony 
or province of Louisiana; and by treaty between the 


, United States and the French Republic of April 30, 


1803, France ceded to the United States “ forever 
and in full sovereignty, the said territory with all 
its rights and appurtenances,” with a provision (art. 
3) “that the inhabitants of the ceded territory shall 
be incorporated in the Union of the United States, 
and admitted as soon as possible, according to the 
principles of the federal Constitution.” This treaty 
was ratified October 21, 1803. Possession of the 
territory was not delivered by Spain to France until 
November 30, 1803, and by France to the United 
States December 20, 1803. In the meantime, and on 
October 31, 1803, congress authorized the president 
to take possession of the territory, and to administer 
it until congress had further acted upon the subject 
(2 Stat. 245). On February 24, 1804, congress 
passed another act (2 Stat. 251) taking Louisiana 
within the customs union and repealing certain 
special laws laying duties upon goods imported from 
that territory into the United States. This act was 


|to take effect March 25, 1804. We are then con- 
| cerned only with the interval between December 20, 


1803, when possession was delivered to the United 
States, and March 25, 1804, when the act of February 
twenty-fourth took effect. 

In a letter to President Jefferson of July 9, 1803, 
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Mr. Gallatin, then secretary of the treasury, ex- 
pressed the opinion that all the duties on exports, 
now payable at New Orleans by Spanish laws, should 
cease, and all articles the growth of Louisiana, which 
when imported into the United States, now pay duty, 
should continue to pay the same, or at least such 
rates as would, on the whole, not affect the revenue 
(Writings of Gallatin, vol. 1, page 127). 


The instructions of the treasury department, with | 


respect to this interval, are contained in a letter by 
Mr. Gallatin to Governor Claiborne, who was about 
to start for his post as governor of the new province, 
under date of October 3, 1803, in which he says: “ It 
is understood that the existing duties on imports 
and exports, which, by the Spanish law, are now 
levied within the province, will continue until con- 
gress shall have otherwise provided.” On November 
14, 1803, Mr. Gallatin issued an order directed to 
Mr. Trist, who had been designated as collector of 
the port of New Orleans, as follows: “ You will also 
be pleased to observe, first, that the taxes and the du- 
ties to be collected under your direction are precisely 
the same, which, by the existing laws and regulations 
of Louisiana, were demandable under the Spanish 
government at the time of taking possession. * * * 
10. That until otherwise provided for, the same 
duties are to be collected on the importation of goods 
in the Mississippi district, from New Orleans and 
vice versa, as heretofore.” 

On February 28, 1804, Mr. Gallatin issued a circu- 
lar-letter notifying the collectors of the passage of 
the act of February twenty-fourth, and that the same 
would go into effect March twenty-fifth, and “that 
by the third section of said act so much of any law 
or laws imposing duties on the importations into the 
United States of goods, wares and merchandise from 
New Orleans, which is the only port of entry in said 
territories, has been repealed.” 

These instructions undoubtedly show that Mr. Gal- 
latin treated New Orleans as a foreign port until 
congress, by the act of February 24, 1804, admitted 
it within the customs union, and, so far, is an au- 
thority in favor of the position taken by the collector 
in this case. But it should be borne in mind in this 
connection, that his instructions to collect duties 
levied by the Spanish law upon foreign importations 
in New Orleans, is manifestly inconsistent with the 
position subsequently taken by this court in Cross 
v. Harrison (supra), wherein it is said (p. 189) of 
the action of Mr. Harrison in California: ‘“ That war 
tariff, however, was abandoned as soon as the mili- 
tary governor had received from Washington infor- 
mation of the exchange and ratification of the treaty 
with Mexico, and duties were afterwards levied in 
conformity with such as congress had imposed upon 
foreign merchandise imported into other ports of 
the United States, Upper California having been 
ceded by the treaty to the United States.” After say- 
ing that this action had been recognized by the presi- 
dent, Mr. Justice Wayne adds: “ We think it was a 
rightful and correct recognition under.all the circum- 
stances, and when we say rightful we mean that it 





was constitutional, although congress had not passed 
| an act to extend the collection of tonnage and import 
| duties to the ports of California.” Indeed, it is quite 
evident from this case that the court took an entirely 
| different view of the relations of California to the 
| Union from that which had been taken by Mr. Galla- 
| tin as to Louisiana in his instructions to the collector 
| of New Orleans. 


| Florida: Florida was ceded by Spain to the 
| United States by treaty signed February 22, 18109, but 
| not ratified until October 29, 1820 (8 Stat. 252). By 
act of March 3, 1821 (3 Stat. 637) congress author- 
| ized the president to take possession of the Floridas 
|and extend thereto the revenue laws of the United 
| States. Possession of East Florida was not deliy- 
}ered until July to, 1821, nor of West Florida until 
| July seventeenth. It is true that certain ports of 
| Florida were in the military occupation of the United 
| States prior to the actual delivery of possession by 
Spain, but the cession did not take effect until there 
| had been a voluntary and complete delivery under 
the treaty. As the act extending the revenue laws 
to the Floridas was passed before the surrender of 
the province to the United States, there was no 
interval of time upon which the treasury department 
could act, the provinces, immediately upon the sur- 
render, becoming subject to the act of March 3, 
1821. 


An opinion of Mr. Wirt, then attorney-general, of 
August 20, 1821, in the case of The Olive Branch 
(1 Ops. Atty.-Gen. 483), is instructive in this con- 
nection as illustrating the views of the administra- 
tion. After stating that possession of East Florida 
| was not delivered until July seventeenth (a mistake 
for July tenth), he held that the cargo of the Olive 
Branch, which had cleared from the port of St. 
Augustine July fourteenth, was imported into Phila- 
delphia from a foreign port or place, and conse- 
quently subject to duty, because possession had not 
been delivered, citing the case of The Fama (5 Ch. 
Rob. 97), and adding: “On the other hand, I appre- 
hend that goods imported into a port of Florida 
before the delivery, remaining in part on shipboard 
until after the delivery, and then brought into the 
United States in the same vessel, or by tranship- 
ment into others, having never been entered in the 
Spanish customs houses, nor landed, nor the duties 
thereon paid or secured, but having continued all 
the while waterborne, would be subject to our reve- 
nue laws. * * * Our laws impose duties only on 
goods imported into the United States from some 
foreign port or place. If, therefore, in the case put, 
the importation be in contemplation of law, an im- 
portation from the Floridas, the case is not within 
our laws, because at the time of the importation 
the Floridas were not foreign ports or places.” ‘The 
learned attorney-general evidently took the view 
that the Floridas ceased to be a foreign country upon 
a delivery of possession under the treaty. In a sub- 





sequent letter of January 24, 1823 (5 Ops. Atty.- 
Gen, 748), Mr. Wirt admits that he had been misled 
by the newspapers in the belief that East Florida 
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had been surrendered prior to July fourteenth, on 
which day the Olive Branch left St. Augustine, and 
recommended that the case be sent to the president, 
as it seemed to involve a dispute with Great Britain. 

Texas: On March 1, 1845, congress adopted a 


joint resolution consenting to the annexation of | 


Texas upon certain conditions (5 Stat. 797), but ii 
was not until December 25, 1845, that it was formally 
admitted as a State (9 Stat. 108). In this interval, 
and on July 209, 1845, the secretary of the treasury 
issued a circular-letter directing the collectors to col- 


lect duties upon all imports from Texas into the ! 


United States until congress had further acted. Of 
course, there could be no question that Texas re- 
mained a foreign State until December twenty-fifth, 
when she was formally admitted. The circular, 
therefore, is of no pertinence to the question here 
involved. 

California: California was ceded by Mexico to 
the United States by treaty signed February 2, 1848, 
ratifications of which were exchanged May 30, 1848, 
and proclamation made July fourth (9 Stat. 922). 
On March 3, 1849, an act was passed (9 Stat. 400), 
including San Francisco within one of the collection 
districts, and on November 13 the collector ap- 
pointed by the president entered upon his duties. 
California had been in our military possession since 
August, 1847. There was, therefore, an interval of 
one year and nine months between the date of the 
treaty, February 3, 1848, and November 13, 1849, 
when the collector entered upon his duties: 

On October 7, 1848, Mr. Buchanan, then secretary 
of State, addressed a letter to Mr. Vorhies, already 
referred to, in which he states that, although the 
military government ceased to exist with the conclu- 
sion of the treaty of peace, it would continue with 


the presumed consent of the people until congress | 


should provide for them a territorial government, 
and then adds: “This government de facto will, of 
course, exercise no power inconsistent with the pro- 
visions of the Constitution of the United States, 
which is the supreme law of the land. For this rea- 
son no import duties can be levied in California on 
articles of growth, produce or manufacture of the 
United States, as no such duties can be imposed in 
any other port of our Union on the productions of 
California. Nor can new duties be charged in Cali- 
fornia upon such foreign productions as have already 
paid duties in any of our ports of entry, for the 
obvious reason that California is within the territory 
of the United States. I shall not enlarge upon this 
subject, however, as the secretary of the treasury 
will perform that duty” (Ex. Docs. 2d Sess. 30 
Cong. vol. 1, p. 47). 

Mr. Walker, then secretary of the treasury, did 
perform that duty in a circular letter of the same 
date to the collectors, in which he instructed the 
collectors as follows: “First, All articles of the 
growth, produce or manufacture of California, 
shipped therefrom at any time since the 30th day of 
May last,” (the date when the ratifications were ex- 
changed), “are entitled to admission free of duty 


into all the ports of the United States; and, second, 
all articles of the growth, produce or manufacture of 
the United States are entitled to admission free of 
duty into California, as are also all foreign goods 
which are exempt from duty by the laws of congress, 
or on which goods the duties prescribed by those 
laws have been paid to any collector of the United 
States previous to their introduction into California.” 
(Ibid, p. 45.) He adds that foreign goods imported 
into California, not paying duties there, will be sub- 
ject to duty if shipped thence to any port or place in 
the United States. In a letter from Mr. Marcy, 
secretary of war, to Colonel Mason, the military 
commander of October 9, 1848, he uses the same 
language. 

These letters are cited with approval by this court 
in Cross v. Harrison (16 How. 184), and although 
the question there related only to duties on goods 
imported from foreign countries, the tenor of the 
opinion, as already stated, is a virtual indorsement 
of the position taken by the executive departments. 
It is evident that the administration took an entirely 
different view of the law from what had been taken 
by Mr. Gallatin in his instructions regarding Louisi- 
ana, and established a practice which has never 
since been departed from, of treating territory ceded 
to the United States and occupied by its troops as 
being domestic and not foreign territory. 

This correspondence with reference to California 
took place in 1848. The decision in Fleming v. Page 
(9 How. 603) was pronounced in 1850, yet as 
appears from the list of documents submitted by Mr. 
Johnson upon the argument of that case (p. 611), 
the attention of the court was not called to these 
instructions, though other letters and circulars were 
introduced bearing date of 1846 and 1847, as well as 
the treaty of peace of February 2, 1848. Had the cor- 
respondence above cited been laid before the court it 
is incredible that the chief justice should have said 
“that the department in no instance that we are 
aware of, since the establishment of the government, 
has ever recognized a place in a newly-acquired coun- 
try as a domestic port from which the coasting trade 
might be carried on, unless it had been previously 
made so by act of congress.” 


Alaska: This territory was ceded to us by Russia 
by treaty ratified June 20, 1867 (15 Stat. 539), and 
possession was delivered to us at the same time. No 
act of congress extending the revenue laws to Alaska 
and erecting a collection district was passed until 
July 27, 1868 (15 Stat. 240). A period of thirteen 
months then elapsed before Alaska was formally 
recognized by congress as within the customs union, 
yet during that period goods from Alaska were, 
under a decision of the secretary of the treasury, 
admitted free of duty. By letter of Mr. McCullough, 
then secretary of the treasury, to the collector of the 
port of New York, dated April 6, 1868, he acknowl- 
edges receipt of a request from the Russian minister 
for the free entry of certain oil shipped from Sitka 
to San Francisco and reshipped to New York. He 
states: “ The request for the free entry of said oil 
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was made on the ground that the oil was shipped 
from Sitka after the ratification of the treaty, by 
which the territory of Alaska became the property of 
the United States. The treaty in question was rati- 
fied on the 20th of June, 1867, and the collector at 
San Francisco has reported that the manifest of the 
vessel shows the oil to have been shipped from Alaska 
on the 6th day of July, 1867, and that the shipment 
consisted of fifty-two packages. Under these circum- 
stances you are hereby authorized to admit the said 
fifty-two packages of oil free of duty.” 

This position was indorsed by the secretary of 
State, Mr. Seward, ina letter dated January 30, 1869, 
in which he said: “I understand the decision of the 
Supreme Court in the case of Harrison v. Cross (16 
How. 164), to declare its opinion that, upon the addi- 
tion to the United States of new territory by con- 
quest and cession the acts regulating foreign com- 
merce attach to and take effect within such territory 
ipso facto, and without any fresh act of legislation 
expressly giving such extension to the. pre-existing 
laws. I can see no reason for a discrimination in 
this effect between acts regulating foreign commerce 
and the laws regulating intercourse with the Indian 
tribes. 

As showing the construction put upon this question 
by the legislative department, we need only to add 
that section 2 of the Foraker act makes a distinction 
between foreign countries and Porto Rico, by enact- 
ing that the same duties shall be paid upon “all 
articles imported into Porto Rico from ports other 
than those of the United States, which are required 
by law to be collected upon articles imported into 
the United States from foreign countries.” 


From this résumé of the decisions of this court, the 
instructions of the executive departments, and the 
above act of congress, it is evident that, from 1803, 
the date of Mr. Gallatin’s letter, to the present time, 
there is not a shred of authority, except the dictum 
in Fleming v. Page (practically overruled in Cross v. 
Harrison), for holding that a district ceded to and in 
the possession of the United States remains for any 
purpose a foreign country. Both these conditions 
must exist to produce a change of nationality for 
revenue purposes. Possession is not alone sufficient, 
as was held in Fleming v Page; nor is a treaty ced- 
ing such territory sufhcient without a surrender of 
possession (Keene v. McDonough, 8 Pet. 308; Pol- 
lard’s Heirs v. Kibbe, 14 Pet. 353, 406; Hallet v. 
Hunt, 7 Ala. 899; The Fama, 5 Ch. Rob. 97). 
practice of the executive departments, thus continued 
for more than half a century, is entitled to great 
weight, and should not be disregarded nor over- 
turned except for cogent reasons, and unless it be 
clear that such construction be erroneous (United 
States v. Johnson, 124 U. S. 236, and other cases 
cited). 

But were this presented as an original question we 
should be impelled irresistibly to the same conclusion. 


By article 2, section 2 of the Constitution, the | 
president is given power, “by and with the advice 
and consent of the senate, to make treaties, pro- 


The | 


vided that two-thirds of the senators present con- 
cur;” and by article 6, “this Constitution and the 
laws of the United States, which shall be made in 
pursuance thereof; and all treaties made or which 
shall be made, under the authority of the United 
States, shall be the supreme law of the land.” It 
will be observed that no distinction is made as to the 
question of supremacy between laws and treaties, 
except that both are controlled by the Constitution, 
A law requires the assent of both houses of congress, 
and, except in certain specified cases, the signature of 
the president. A treaty is negotiated and made by 
the president, witn the concurrence of two-thirds of 
the senators present, but each of them is the supreme 
law of the land. ; 

As was said by Chief Justice Marshall in The 
Peggy (1 Cranch, 103, 110): “ Where a treaty is the 
law of the land, and as such affects the rights of 
parties litigating in court, that treaty as much binds 
those rights, and is as much to be regarded by the 
court as an act of congress.” And in Foster y. 
Neilson (2 Pet. 253, 314), he repeated this in sub- 
stance: “Our Constitution declares a treaty to be 
the law of the land. It is, consequently, to be re- 
garded in courts of justice as equivalent to an act of 
the legislature, whenever it operates of itself without 
the aid of any legislative provision.” So in Whitney 
v. Robertson (124 U. S. 190): “ By the Constitution 
a treaty is placed on the same footing, and made of 
like obligation, with an act of legislation. Both are 
declared by that instrument to be the supreme law of 
the land, and no superior efficacy is given to either 
over the other. When the two relate to the same 
subject, the courts will always endeavor to construe 
them so as to give effect to both, if that can be done 
without violating the language of either; but if the 
two are inconsistent, the one last in date wuil con- 
trol the other, provided always that the stipulation of 








the treaty on the subject is self-executing.” To the 
same affect are the Cherokee Tobacco (11 Wall. 
616), and the Head Money Cases (112 U. S. 580). 


One of the ordinary incidents of a treaty is the 
cession of territory. It is not too much to say it is 
the rule, rather than the exception, that a treaty of 
peace, following upon a war, provides for a cession 
of territory to the victorious party. 
Chief Justice Marshall in American Ins. Co. v. 
Canter (1 Pet. 511, 542): ‘“‘ The Constitution con- 
fers absolutely upon the government of the union 
the powers of making war and of making treaties; 
consequently that government possesses the power of 
acquiring territory, either by conquest or by treaty.” 
The territory thus acquired is acquired as absolutely 
as if the annexation were made, as in the case of 
| fexas and Hawaii, by an act of congress. 

It follows from this that by the ratification of the 
treaty of Paris the island became territory of the 
| United States — although not an organized territory 
| in the technical sense of the word. 

It is true Mr. Chief Justice Taney held in Scott v. 
Sandford (19 How. 393), that the territorial clause 
of the Constitution was confined, and intended to be 


It was said by 
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confined, to the territory which at that time belonged 
to or was claimed by the United States, and was 
within their boundaries, as settled by the treaty with 
Great Britain; and was not intended to apply to ter- 
ritory subsequently acquired. He seemed to differ in 
this construction from Chief Justice Marshall in the 
American, ete., Ins. Co. v. Canter (1 Pet. 511, 542), 
who, in speaking of Florida before it became a State, 
remarked that it continued to be a territory of the 
United States, governed by the territorial clause of 
the Constitution. 

But whatever be the source of this power, its unin- 
terrupted exercise by congress for a century, and the 
repeated declarations of this court, have settled tne 
law that the right to acquire territory involves the 
right to govern and dispose of it. That was stated 
by Chief Justice Taney in the Dred Scott case. In 
the more recent case of National Bank v. County of 
Yankton (1o1 U. S. 129), it was said by Mr. Chief 


Justice Waite that congress “has full and complete | 


legislative authority over the people of the territories 
and all the departments of the territorial govern- 
ments. It may do for the territories what the people, 


under the Constitution of the United States, may do | 


for the States.” Indeed, it is scarcely too much to 
say that there has not been a session of congress 
since the territory of Louisiana was purchased, that 
that body has not enacted legislation based upon the 
assumed authority to govern and control the terri- 
tories. It is an authority which arises, not neces- 
sarily from the territorial clause of the Constitution, 
but from the necessities of the case, and from the 
inability of the States to act upon the subject. Un- 
der this power congress may deal with territory 
acquired by treaty; may administer its government 
as it does that of the District of Columbia; it may 
organize a local territorial government; it may admit 
it as a State upon an equality with other States; it 
may sell its public lands to individual citizens or may 
donate them as homesteads to actual settlers. In 
short, when once acquired by treaty, it belongs to the 
United States, and is subject to the disposition of 
congress. 

Territory thus acquired can remain a foreign coun- 
try under the tariff laws only upon one of two 
theories: either that the word “foreign” applies to 
such countries as were foreign at the time the statute 
was enacted, notwithstanding any subsequent change 





shall not do certain things, this declaration operates 
not only upon the thirteen original States, but upon 
all who subsequently become such; and when con- 
gress places certain restrictions upon the powers of a 
territorial legislature, restrictions cease to 
operate the moment such territory is admitted as a 
State. By parity of reasoning a country ceases to be 
foreign the instant it becomes domestic. So, too, if 
congress saw fit to cede one of its newly-acquired 
territories (even assuming that it had the right to do 
so) to a foreign power, there could be no doubt that 
irom the day of such cession and the delivery of pos- 
session, such territory would become a foreign coun- 
try, and be reinstated as such under the tariff laws. 
Certainly no act of congress would be necessary in 
such case to declare that the laws of the United 
States had ceased to apply to it. 


such 


The theory that a country remains foreign with 
respect to the tariff laws untii congress has acted by 
embracing it within the customs union, presupposes 
that a country may be domestic for one purpose and 
foreign for another. It may undoubtedly become 
necessary for the adequate administration of a 
domestic territory to pass a special act providing the 
proper machinery and officers, as the president would 
have no authority, except under tne war power, to 
administer it himself; but no act is necessary to make 
it domestic territory if once it has been ceded to the 
United States. We express no opinion as to whether 
congress is bound to appropriate the money to pay 
for it. This has been much discussed by writers upon 
constitutional law, but it is not necessary to consider 
it in this case, as congress made prompt appropria- 
tion of the money stipulated in the treaty. This 
theory also presupposes that territory may be held 
indefinitely by the United States; that it may be 
treated in every particular, except for tariff purposes, 
as domestic territory; that laws may be enacted and 
enforced by officers of the United States sent there 
tor that purpose; that insurrections may be sup- 
pressed, wars carried on, revenues collected, taxes 
imposed; in short, that everything may be done 
which a government can do within its own bound- 
aries, and yet that the territory may still remain a 
foreign country. That this state of things may con- 
tinue for years, tor a century even, but that until 


| congress enacts Otherwise, it still remains a foreign 


in their condition, or that they remain foreign under 


the tariff laws until congress has formally embraced 
them within the customs union of the States. The 
first theory is obviously untenable. While a statute 
is presumed to speak from the time of its enactment, 
it embraces all such persons or things as subsequently 
fall within its scope, and ceases to apply to such as 
thereafter fall without its scope. Thus, a statute for- 
bidding the sale of liquors to minors applies not only 
to minors in existence at the time the statute was 
enacted, but to all who are subsequently born; and 
ceases to apply to such as thereafter reach their ma- 
jority. So, when the Constitution of the United 
States declares in article 1, section 10, that the States 


country. To hold that this can be done as matter of 
law we deem to be pure judicial legislation. We find 
no warrant for it in the Constitution or in the powers 
conferred upon this court. It is true the non-action 
of congress may occasion a temporary inconvenience ; 
but it does not follow that courts of justice are au- 
thorized to remedy it by inverting the ordinary 
meaning of words. 

If an act of congress be necessary to convert a 
foreign country into domestic territory, the question 
at once suggests itself, what is the character of the 
legislation demanded for this purpose? Will an act 
appropriating money for its purchase be sufficient ? 
Apparently not. Wiil an act appropriating the duties 
collected upon imports to and from such country 
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for the benefit of its government be sufficient? Southern District of New York is, therefore, 


Apparently not. Will acts making appropriations 
for its postal service, for the establishment of light- 


houses, for the maintenance of quarantine stations, | 


for erecting public buildings, have that effect? Will 
an act establishing a complete local government, but 
with the reservation of a right to collect duties upon 
commerce, be adequate for that purpose? None of 


these, nor all together, will be sufficient, if the con- | 
tention of the government be sound, since acts | 


embracing all these provisions have been passed in 
connection with Porto Rico, and it is insisted that 1t 
is still a foreign country within the meaning of the 
tariff laws. We are unable to acquiesce in this 
assumption that a territory may be at the same time 
both foreign and domestic. 


A single further point remains to be considered: | 


It is insisted that an act of congress, passed March 
24, 1900 (31 Stat. 151), applying for the benefit of 
Porto Rico the amount of the customs revenue re- 
ceived on importations by the United States from 
Porto Rico since the evacuation of Porto Rico by 
the Spanish forces, October 18, 1898, to January 1, 
1900, together with any further customs revenues col- 


lected on importations from Porto Rico since Janu- | 


ary I, 1900, or that shall hereafter be collected under 
existing law, is a recognition by congress of the right 


to collect such duties as upon importations from a | 


foreign country, and a recognition of the fact that 
Porto Rico continued to be a foreign country until 
congress embraced it within the customs union. It 
may be seriously questioned whether this is anything 
more than a recognition of the fact that there were 
moneys in the treasury not subject to existing appro- 
priation laws. Perhaps we may go farther and say 
that, so far as these duties were paid voluntarily and 
without) protest, the legality of the payment was in- 
tended to be recognized; but it can clearly have no 
retroactive effect as to moneys theretofore paid under 
protest, for which an action to recover back had 


already been brought. As the action in this case was | 


brought March 13, 1900, eleven days before the act 
was passed, the right to recover the money sued for 
could not be taken away by a subsequent act of con- 
gress. Plaintiffs sue in assumpsit for money which 
the collector has in his hands, justly and equitably 
belonging to them. To say that congress could by a 
subsequent act deprive them of the right to prosecute 
this action would be beyond its power. In any event, 
it should not be interpreted so as to make it retro- 
active (Kennett’s Petition, 24 N. H. 139; Alter’s Ap- 


peal, 67 Penn.. St. 341; Norman vy. Heist, 5 W. & | 


S. 171; Donovan v. Pitcher, 53 Ala. 411; Palairet’s 
Appeal, 67 Penn. St. 479; State v. Warren, 28 Md. 
338). 

We are, therefore, of opinion that at the time these 
duties were levied Porto Rico was not a foreign 
country within the meaning of the tariff laws but a 
territory of the United States, that the duties were 
illegally exacted and that the plaintiffs are entitled to 
recover them back. 


The judgment of the 


Circuit Court for the 








Te- 


| versed, and the case remanded to that court for fur- 


ther proceedings in consonance with this opinion. 


SUPREME Court OF THE UNITED STATES. 
No. 507.— October Term, 1900. 


SaMmveL B. Downes, Doing Business Under the Firm 
Name of S. B. Downes & Company, Plaintiffs in 
Error, v. Georce R. BIpweELt. 
| In error to the Circuit Court of the United States 

for the Southern District of New York. 


(May 27, 1901.) 


This was an action begun in the Circuit Court by 
| Downes, doing business under the firm name of S. B, 
Downes & Co., against the collector of the port of 
New York to recover back duties to the amount of 
$659.35 exacted and paid under protest upon certain 
oranges consigned to the plaintiff at New York, and 
brought thither from the port of San Juan in the 
Island of Porto Rico during the month of Novem- 
ber, 1900, after the passage of the act temporarily 
providing a civil government and revenues for the 
Island of Porto Rico, known as the Foraker act. 

The district attorney demurred to the complaint 
for the want of jurisdiction in the court, and for 
insufficiency of its averments. The demurrer was 
sustained, and the complaint dismissed. Whereupon 
plaintiff sued out this writ of error. 

Mr. Justice Brown announced the conclusion and 
judgment of the court. 

rhis case involves the question whether mer- 
chandise brought into the port of New York from 
Porto Rico since the passage of the Foraker act, is 
exempt from duty, notwithstanding the third section 
of that act, which requires the payment of “ fifteen 
per centum of the duties which are required to be 
levied, collected and paid upon like articles of mer- 
chandise imported from foreign countries.” 


1. The exception to the jurisdiction of the court is 
not well taken. By R. S., sec. 629, subdivision 4, 
the Circuit Courts are vested with jurisdiction “ of 
all suits at law or equity arising under any act pro- 
viding for a revenue from imports or tonnage,” irre- 
spective of the amount involved. This section should 
be construed in connection with section 643, which 
provides for the removal from State courts to cir- 
cuit courts of the United States of suits against 
revenue officers “on account of any act done under 
color of his office, or of any such [revenue] law, or 
on account of any right, title or authority claimed by 
such officer or other person under any such law.” 
Both these sections are taken from the act of March 
2, 1833 (4 Stat. 632), commonly known as the Force 
| Bill, and are evidently intended to include all actions 

against customs officers acting under color of their 
office. While, as we have held in De Lima v. Bid- 
well, actions against the collector to recover back 
duties assessed upon non-importable property are not 
| “customs cases” in the sense of the Administrative 
Act, they are, nevertheless, actions arising under 
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an act to provide for a revenue from imports, in the 


sense of section 629, since they are for acts done by | 


a collector under color of his office. This subdivision 
of section 629 was not repealed by the jurisdictional 
act of 1875, or the subsequent act of August 13, 1888, 
since these acts were “ not intended to interfere with 
the prior statutes conferring jurisdiction upon the 
circuit or district courts in special cases, and over 
particular subjects” (United States v. Mooney, 116 
U. S. 104, 107. See also Ins. Co. v. Ritchie, 5 Wall. 
541; Philadelphia v. The Collector, 5 Wall. 720; 
Hornthall v. The Collector, 9 Wall. 560). As the 
case “involves the construction or application of the 
Constitution” as well as the constitutionality of a 
law of the United States, the writ of error was prop- 
erly sued out from this court. 


2. In the case of De Lima v. Bidwell, just decided, 
we held that upon the ratification of the treaty of 
peace with Spain, Porto Rico ceased to be a foreign 
country, and became a territory of the United States, 
and that duties were no longer collectible upon mer- 
chandise brought from that island. We are now 
asked to hold tnat it became a part of the United 
States within that provision of the Constitution 
which declares that “all duties, imposts and excises 
shall be uniform throughout the United States” 
(Art. I, sec. 8). If Porto Rico be a part of the 
United States, the Foraker act imposing duties upon 
its products is unconstitutional, not only by reason of 
a violation of the uniformity clause, but because by 
section 9 “ vessels bound to or from one State” can- 
not “be obliged to enter, clear or pay duties in 
another.” 

The case also involves the broader question 
whether the revenue clauses of the Constitution ex- 
tend of their own force to our newly-acquired ter- 
ritories. The Constitution itself does not answer the 
Its solution must be found in the nature of 
the government created by that instrument, in the 


question. 


opinion of its contemporaries, in the practical con- | 


struction put upon it by congress and in the decisions 
of this court. 


upon principles of equity and sound policy; but ail 
of them, through fear of being accused of disloyalty, 
finally yielded their claims, though Maryland held 
out until 1781. Most of these States in the meantime 
having ceded their interests in these lands, the con- 
federate congress, in 1787, created the first territorial 
government northwest of the Ohio river, provided 
for local self-government, a bill of rights, a represen- 
tation in congress by a delegate, who should have a 
seat “with a right of debating, but not of voting,” 
and for the ultimate formation of States therefrom, 
and their admission into the union on an equal foot- 
ing with the original States. 

The confederacy, owing to well-known historical 
reasons, having proven a failure, a new Constitution 
was formed in 1787 by “the people of the United 
States” “for the United States of America,” as its 
preamble declares. All legislative powers were vested 
in a congress consisting of representatives from the 
several States, but no provision was made for the 
admission of delegates from the territories, and no 
mention was made of territories as separate portions 
of the union, except that congress was empowered 
“to dispose of and make all needful rules and 


| regulations respecting the territory or other property 


belonging to the United States.” At this time all of 
the Statés had ceded their unappropriated lands ex- 
cept North Carolina and Georgia. It was thought 
by Chief Justice Taney in the Dred Scott case (19 
How. 303, 436), that the sole object of the territorial 
clause was “to transfer to the new government the 
property then held in common by the States, and to 


| give to that government power to apply it to the 


| objects for which it had been destined by mutual 


| dissolved; ’ 


| 
| 
| 


| 


agreement among the States before their league was 
* that the power “to make needful rules 
and regulations” was not intended to give the 
powers of sovereignty, or to authorize the establish- 
ment of territorial governments — in short, that these 
words were used in a proprietary and not in a 
political sense. But, as we observed in De Lima v. 
Bidwell, the power to establish territorial govern- 


The federal government was created in 1777 by the ments has been too long exercised by congress and 
union of thirteen colonies of Great Britain in “cer- | acquiesced in by this court to be deemed an unsettled 
tain articles of confederation and perpetual union,” | question. Indeed, in the Dred Scott case it was ad- 


the first one of which declared that “the stile of this 
confederacy shall be the United States of America. 

Each member of the confederacy was denominated a 
State. Provision was made for the representation of 
each State by not less than two nor more than seven 
delegates; but no mention was made of territories or 
other lands, except in article 11 which authorized 
the admission of Canada, upon its “acceding to this 
confederation,” and of other colonies if such admis- 
sion were agreed to by nine States. At this time sev- 
eral States made claims to large tracts of land in the 
unsettled west, which they were at first indisposed to 
relinquish. Disputes over these lands became so 
acrid as nearly to defeat the confederacy, before it 
was fairly put in operation. Several of the States re- 
fused to ratify the articles, because the convention 
had taken no steps to settle the titles to these lands 


| 
| 





mitteu to be the inevitable consequence of the right 
to acquire territory. 


It is sufficient to observe in relation to these three 
fundamental instruments that it can nowhere be in- 
ferred that the territories were considered a part of 
the United States. The Constitution was created 
by the people of the United States, as a unoin of 
States, to be governed solely by representatives of 
the States; and even the provision relied upon here, 
that all duties, imposts and excises shall be uniform 
“throughout the United States,” is explained by sub- 
sequent provisions of the Constitution, that “no tax 
or duty shall be laid on articles exported from any 
State,’ and “no preference shall be given by any 
regulation of commerce or revenue to the ports of 
one State over those of another; nor shall vessels 
bound to or from one State be obliged to enter, clear 
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or pay duties in another.” In short, the Constitution | 
deals with States, their people and their representa- 
tives. 

The Thirteenth Amendment to the Constitution, 
prohibiting slavery and _ involuntary _ servitude | 
“within the United States or in any place subject | 
to their jurisdiction,” is also significant as showing 
that there may be places within the jurisdiction of | 
the United States that are no part of the Union. To 
say that the phraseology of this amendment was due 
to the fact that it was intended to prohibit slavery 
in the seceded States, under a possible interpretation 
that those States were no longer a part of the Union, | 


is to confess the very point in issue, since it involves | 





an admission that, if these States were not a part of | 
the Union, they were still subject to the jurisdiction 
of the United States. 

Upon the other hand, the Fourteenth Amendment, 
upon the subject of citizenship, declares only that 
“all persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of 
the United States, and of the State wherein they 
reside.” Here there is a limitation to persons born or 
naturalized in the United States which is not ex- 
tended to persons born in any place “ subject to their 
jurisdiction.” 


The question of the legal relations between the 
States and the newly acquired territories first became 
the subject of public discussion in connection with 
the purchase of Louisiana in 1803. This purchase 
arose primarily from the fixed policy of Spain to 
exclude all foreign commerce from the Mississippi. 
This restriction became intolerable to the large num- 
ber of immigrants who were leaving the eastern 
States to settle in the fertile valley of that river and 
its tributaries. After several futile attempts to secure 
the free navigation of that river by treaty, advantage 
was taken of the exhaustion of Spain in her war with 
France, and a provision inserted in the treaty of 
October 27, 1795, by which the Mississippi river was 
opened to the commerce of the United States (8 Stat. 
138, 140, Art. IV). In October, 1800, by the secret 
treaty of San Ildefonso, Spain retroceded to France 
the territory of Louisiana. This treaty created such 
a ferment in this country that James Monroe was 
sent aS minister extraordinary with discretionary 
powers to co-operate with Livingston, then minister to 
France, in the purchase of New Orleans, for which 
congress appropriated $2,000,000. To the surprise of 
the negotiators, Bonaparte invited them to make an 
offer for the whole of Louisiana at a price finally 
fixed at $15,000,000. It is well known that Mr. 
Jefferson entertained grave doubts as to his power 
to make the purchase, or, rather, as to his right to 
annex the territory and make it part of the United 
States, and had instructed Mr. Livingston to make 
no agreement to that effect in the treaty, as he be- 
lieved it could not be legally done. Owing to a new 
war between England and France being upon the 
point of breaking out, there was need for haste in the 
negotiations, and Mr. Livingston took the respon- 





sibility of disobeying his instructions, and, probably ' 





owing to the insistence of Bonaparte, consented to 
the third article of the treaty, which provided that 
“the inhabitants of the ceded territory shall be in- 


| corporated in the union of the United States, and 


admitted as soon as possible, according to the prin- 
ciples of the federal Constitution, to the enjoyment 
of all the rights, advantages and immunities of citi- 
zens of the United States; and in the meantime they 
shall be maintained and protected in the free enjoy- 


| ment of their liberty, property and the religion which 


they profess.” This evidently committed the govern- 
ment to the ultimate, but not to the immediate ad- 
mission of Louisiana as a State, and postponed its 


| incorporation into the Union to the pleasure of con- 


gress. In regard to this, Mr. Jefferson, in a letter to 
Senator Breckinridge of Kentucky, of August 12, 
1803, used the following language: “This treaty 
must, of course, be laid before both houses, because 
both have important functions to exercise respecting 
it. They, I presume, will see their duty to their 


| country in ratifying and paying for it, so as to secure 
|a good which would otherwise probably be never 


again in their power. But I suppose they must then 
appeal to the nation for an additional article to the 
Constitution approving and confirming an act which 
the nation had not previously authorized. The Con- 
stitution has made no provision for holding foreign 
territory, still less for incorporating foreign nations 
into our Union. The executive, in seizing the fugi- 
tive occurrence which so much advances the good 
of their country, have done an act beyond the Con- 
stitution.” 

To cover the questions raised by this purchase Mr. 
Jefferson prepareu two amendments to the Constitu- 
tion, the first of which declared that * the province of 
Louisiana is incorporated with the United States and 
made part thereof;”’ and the second of which was 
couched in a little different language, viz: “ Louisi- 
ana, as ceded by France to the United States, is made 
a part of the United States. Its white inhabitants shall 
be citizens and stand, as to their rights and obliga- 
tions, on the same footing as other citizens in 
analogous situations.” But by the time congress 
assembled, October 17, 1803, either the argument of 
his friends or the pressing necessity of the situation 
seems to have dispelled his doubts regarding his 
power under the Constitution, since in his message 
to congress he referred the whole matter to that 
body, saying that “with the wisdom of congress it 
will rest to take those ulterior measures which may 
be necessary for the immediate occupation and tem- 
porary government of the country; for its incorpora- 
tion into the Union” (Jefferson’s Writings, vol. 8, 
p. 269). 

The raising of money to provide for the purchase 
of this territory and the act providing a civil govern- 
ment gave rise to an animated debate in congress, in 
which two questions were prominently. presented: 
First, whether the provision for the ultimate incorpo- 
ration of Louisiana into the Union was constitu- 
tional ; and, second, whether the seventh article of the 
treaty admitting the ships of Spain and France for 
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the next twelve years “into the ports of New! which was ceded to us, under a similar condition 
Orleans, and in all other legal ports of entry within | of admitting French and Spanish vessels for a 
the ceded territory, in the same manner as the ships | limited time into Havana, could it possibly have 


of the United States coming directly from France | been contended that this would be giving a prefer- 








or Spain, or any of their colonies, without being sub- 
ject to any other or greater duty on merchandise or 
other or greater tonnage than that paid by the citi- 
zens of the United States,’ was an unlawful dis- 
crimination in favor of those ports and an infringe- 
ment upon article 1, section 9 of the Constitution, 
that “no preference shall be given by any regulation 
of commerce or revenue to the ports of one State 
over those of another.” This article of the treaty 
contained the further stipulation that “during the 


ence to the ports of one State over those of another, 
}or that the uniformity of duties, imposts and ex- 
| cises throughout the United States would have been 
destroyed? And because Louisiana lies adjacent to 
our own territory is it to be viewed in a different 
| light?” 

As a sequence to this debate, two bills were 
passed, one October 31, 1803 (2 Stat. 245), authoriz- 
| ing the president to take possession of the territory 


1 


| and to continue the existing government, and the 





space of time above mentioned no other nation shall | other November 10, 1803 (2 Stat. 245), making pro- 
have a right to the same privileges in the ports of the | vision for the payment of the purchase price. These 
ceded territory; * * * and it is well understood | acts continued in force until March 26, 1804, when 
that the object of the above article is to favor the} a new act was passed providing for a temporary 
manufactures, commerce, freight and navigation of | government (2 Stat. 283), and vesting all legislative 
France and Spain.” powers in a governor and legislative council, to be 
appointed by the president. The statutes may be 
taken as expressing the views of congress, first, 
that territory may be lawfully acquired by treaty, 

| with a provision for its ultimate incorporation into 
tions, or by the assumed necessities of the situation, | the Union; and, second, that a discrimination in 
that they can hardly be considered even as the de-| favor of certain foreign vessels trading with the 
liberate views of the persons who make them, much | ports of a newly-acquired territory is no violation 
less as dictating the construction to be put upon the | of that clause of the Constitution (art. 1, sec. 9), 
Constitution by the courts (United States v. Union | that declares that no preference shall be given to the 
Pac. R. R., or U. S. 72, 79). Suffice it to say that | ports of one State over those of another. It is evi- 
the administration party took the ground that, under | dent that the constitutionality of this discrimination 
the constitutional power to make treaties, there was | can only be supported upon the theory that ports of 
ample power to acquire territory, and to hold and territories are not ports of States within the meaning 
govern it under laws to be passed by congress; and | of the Constitution. 


It is unnecessary to enter into the details of this 
debate. The arguments of individual legislators are 
no proper subject for judicial comment. They are so 
often influenced by personal or political considera- 


that as Louisiana was incorporated into the Union as | 
a territory, and not as a State, a stipulation for 
citizenship became necessary; that as a State they 
would not have needed a stipulation for the safety 
of their liberty, property and religion, but as territory 
this stipulation would govern and restrain the unde- 
fined powers of congress to “ make rules and regula- 
tions” for territories. The federalists admitted the 
power of congress to acquire and hold territory, but 
denied its power to incorporate it into the Union 
under the Constitution as it then stood. 

They also attacked the seventh article of the treaty, 
discriminating in favor of French and Spanish ships, 
as a distinct violation of the Constitution against 
preference being given to the ports of one State over 
those of another. The administration party, through 
Mr. Elliott, of Vermont, replied to this that “the 
States, as such, were equal and intended to preserve 
that equality; and the provision of the Constitution 
alluded to was calculated to prevent congress from 
making any odious discrimination or distinctions 
between particular States. 
that this provision would have application to colonial 
or territorial acquisitions.” Said Mr. Nicholson, 


of Maryland, speaking for the administration: “ It | 


(Louisiana) is in the nature of a colony whose com- 
merce may be regulated without any reference to 
the Constitution. Had it been the island of Cuba 


lt was not contemplated | 


The same construction was adhered to in the 
treaty with Spain for the purchase of Florida (8 
Stat. 252), the sixth article of which provided that 
the inhabitants should “be incorporated into the 
Union of the United States as soon as may be con- 
sistent with the principles of the federal Constitu- 
tion;” and the fifteenth article of which agreed that 
Spanish vessels coming directly from Spanish ports 
and laden with productions of Spanish growth or 
manufacture should be admitted, for the term of 
twelve years, to the ports of Pensacola and St. 
Augustine, “ without paying other or higher duties 
/on their cargoes, or of tonnage, than will be paid 
by the vessels of the United States,” and that 
“during the said term no other nation shall enjoy 
the same privileges within the ceded territories.” 

So, too, in the act annexing the Republic of 
Hawaii, there was a provision continuing in effect 
the customs relations of the Hawaiian Islands with 
the United States and other countries, the effect of 
which was to compel the collection in those islands 
of a duty upon certain articles, whether coming 
| from the United States or other countries, much 
| greater than the duty provided by the general tariff 
law then in force. This was a discrimination against 
| the Hawaiian ports wholly inconsistent with the 
revenue clauses of the Constitution, if such clauses 
were there operative. 


| 
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The very treaty with Spain under discussion in| laws, in the early ones of which no provision was 
this case contains similar discriminative provisions, | made for the collection of taxes in the territory 
which are apparently irreconcilable with the Consti- | not included within the boundaries of the existing 
tution, if that instrument be held to extend to these | States, and others of which extended them expressly 
islands immediately upon their cession to the United | to the territories, or “ within the exterior boundaries 
States. By article 4 the United States agree “for | of the United States;” and in the acts extending 
the term of ten years from the date of the exchange the internal revenue laws to the territories of Alaska 
of the ratifications of the present treaty, to admit | and Oklahoma. It would prolong this opinion un- 
Spanish ships and merchandise to the ports of the | necessarily to set forth the provisions of these acts 
Philippine Islands on the same terms as ships and | in detail. It is sufficient to say that congress has or 
merchandise of the United States””—a privilege not | has not applied the revenue laws to the territories, 


extending to any other ports. It was a clear breach | 
of the uniformity clause in question, and a manifest | 
excess of authority on the part of the commissioners, | 
if ports of the Philippine Islands be ports of the | 
United States. 

So, too, by article 13, “ Spanish scientific, literary 
and artistic works * * * shall be continued to be | 
admitted free of duty in such territories, for the | 
period of ten years, to be reckoned from the date of | 
the exchange of the ratifications of this treaty.” 
This is also a clear discrimination in favor of 
Spanish literary productions into particular ports. 





Notwithstanding these provisions for the incor- | 
poration of territories into the Union, congress not | 
only in organizing the territory of Louisiana by act | 
of March 26, 1804, but all other territories carved 
out of this vast inheritance, has assumed that the | 
Constitution did not extend to them of its own) 
force, and has in each case made special provision, 
either that their legislatures shall pass no law incon- 
sistent with the Constitution of the United States, 
or that the Constitution or laws of the United States 
shall be the supreme law of such territories. Finally, 
in Revised Statutes, section 1891, a general pro- | 
vision was enacted that “the Constitution and all | 
laws of the United States which are not locally in- | 
applicable shall have the same force and effect within 
all the organized territories, and in every territory | 
hereafter organized, as elsewhere within the United 
States.” 

So, too, on March 6, 1820 (3 Stat. 545), in an act 
authorizing the people of Missouri to form a State 
government, after a heated debate, congress declared | 
that in the territory of Louisiana north of thirty- 
six degrees thirty minutes slavery should be forever 
prohibited. It is true that, for reasons which have 
become historical, this act was declared to be un- | 
constitutional in Scott v. Sandford (19 How. 393), | 
but it is none the less a distinct annunciation by | 
congress of power over property in the territories 
which it obviously did not possess in the several 
States. 

The researches of counsel have collated a large 
number of other instances, in which congress has, 
in its enactments, recognized the fact that provisions 
intended for the States did not embrace the terri- | 
tories, unless specially mentioned. These are found | 
in the laws prohibiting the slave trade with “the 
United States or territories thereof;” or equipping 
ships “in any port or place within the jurisdiction 
of the United States;” in the internal revenue 


as the circumstances of each case seemed to require, 
and has specifically legislated for the territories 
whenever it was its intention to execute laws beyond 
the limits of the States. Indeed, whatever may 
have been the fluctuations of opinion in other bodies 
(and even this court has not been exempt from 
them), congress has been consistent in recognizing 
the difference between the States and territories 
under the Constitution. 

The decisions of this court upon this subject have 
not been altogether harmonious. Some of them are 
based upon the theory that the Constitution does not 
apply to the territories without legislation. Other 
cases, arising from territories where such legisla- 
tion has been had, contain language which would 


| justify the inference that such legislation was un- 


necessary, and that the Constitution took effect 
immediately upon the cession of the territory to the 
United States. It may be remarked, upon the thresh- 
old of an analysis of these cases, that too much 
weight must not be given to general expressions 
found in several opinions that the power of congress 
over territories is complete and supreme, because 
these words may be interpreted as meaning only 
supreme under the Constitution; nor, upon the 
other hand, to general statements that the Constitu- 
tion covers the territories, as well as the States, 
since in such cases it will be found that acts of con- 
gress had already extended the Constitution to such 


territories, and that thereby it subordinated not only 


| its own acts, but those of the territorial legislatures, 


to what had become the supreme law of the land. 
“Tt is a maxim not to be disregarded that general 
expressions, in every opinion, are to be taken in 
connection with the case in which those expressions 
are used. If they go beyond the case, they may be 
respected, but ought not to control the judgment in 
a subsequent suit when the very point is presented 
for decision. The reason of this maxim is obvious. 
The question actually before the court is investigated 
with care, and considered in its full extent. Other 
principles which may serve to illustrate it are 
considered in their relation to the case decided, but 


| their possible bearing on all other cases is seldom 


completely investigated ” 
Wheat. 264, 390). 

The earliest case is that of Hepburn v. Ellzey (2 
Cranch, 445), in which this court held that, under 
that clause of the Constitution limiting the jurisdic- 
tion of the courts of the United States to contro- 
versies between citizens of different States, a citizen 


(Cohens v. Virginia, 6 
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of the 


District of Columbia could not maintain an | bers.” That article 1, section 9, paragraph 4 de- 


action in the Circuit Court of the United States. | claring that direct taxes shall be laid in proportion 
It was argued that the word “State,” in that con- | 
nection, was used simply to denote a distinct political | 


society. “ But,” said the chief justice, “as the act 
of congress obviously used the word ‘State’ in 


reference to that term as used in the Constitution, | 


it becomes necessary to inquire whether Columbia 
is a State in the sense of that instrument. The re- 
sult of that examination is a conviction that the 
members of the American confederacy only are the 
States contemplated in the Constitution * * * 


to the census, was applicable to the District of 
Columbia, “and will enable congress to apportion 
on it its just and equal share of the burden, with 
the same accuracy as on the respective States. If the 
tax be laid in this proportion, it is within the very 
words of the restriction. It is a tax in proportion 
to the census or enumeration referred to.” It was 
further held that the words of the ninth section did 


/not “in terms require that the system of direct 


and excludes from the term the signification at- | 


tached to it by writers on the law of nations.” This 
case was followed in Barney v. Baltimore City (6 
Wall. 280), and quite recently in Hooe v. Jamieson 
(166 U. S. 305). The same rule was applied to 
of territories in New Orleans v. Winter 
(1 Wheat. 91), in which an attempt was made to 
distinguish a territory from the District of Colum- 
bia. But it was said that “neither of them is a 
State in the sense in which that term is used in the 
Constitution.” In Scott v. Jones (5 How. 343), and 
in Miners’ Bank v. Iowa (12 How. 1), it was held 
that under the Judiciary Act, permitting writs of 
error to the Supreme Court of a State, in cases 
where the validity of a State statute is drawn in 
question, an act of a territorial legislature was not 
within the contemplation of congress. 


citizens 


Loughborough v. Blake (5 Wheat. 317) was an 
action of trespass (or, as appears by the original 
record, replevin), brought in the Circuit Court for 
the District of Columbia to try the right of congress 
to impose a direct tax for general purposes on that 
district (3 Stat. 216). It was insisted that congress 


could act in a double capacity: in one as legislating | 


for the States; in the other as a local legislature for 
the District of Columbia. In the latter character 
it was admitted that the power of levying direct 
taxes might be exercised, but for district purposes 
only, as a State legislature might tax for State pur- 
poses; but that it could not legislate for the district 
under article I, section 8, giving to congress the 
power “to lay and collect taxes, imposts and ex- 
cises,” which “shall be uniform throughout the 
United States,” inasmuch as the district was no part 
of the United States. It was held that the grant of 
this power was a general one without limitation as 
to place, and consequently extended to all places 
over which the government extends; and that it 
extended to the District of Columbia as a constituent 
part of the United States. ‘ihe fact that article 1, 
section 20 declares that “representatives and direct 
taxes shall be apportioned among the several 
States * * * according to their respective num- 
bers,” furnished a standard by which taxes were 
apportioned ; but not to exempt any part of the coun- 
try from their operation. “The words used do not 
mean that direct taxes shall be imposed on States 
only which are represented, or shall be apportioned 
to representatives; but that direct taxation, in its 
application to States, shall be apportioned to num- 


taxation, when resorted to, shall be extended to the 
territories, as the words of the second section re- 
quire that it shall be extended to all the States. 
They, therefore, may, without violence, be under- 
stood to give a rule when the territories shall be 
taxed without imposing the necessity of taxing 
them.” 

There could be no doubt as to the correctness of 
this conclusion, so far, at least, as it applied to the 
District of Columbia. This district had been a part 
of the States of Maryland and Virginia. It had been 
subject to the Constitution, and was a part of the 
United States. The Constitution had attached to it 
irrevocably. There are steps which can never be 
taken backward. The tie that bound the States of 
Maryland and Virginia to the Constitution could not 
be dissolved, without, at least, the consent of the 
federal and State governments to a formal separa- 
tion. The mere cession of the District of Columbia 
to the federal government relinquished the author- 
ity of the States, but it did not take it out of the 
United States or from under the egis of the Con- 
stitution. Neither party had ever consented to that 
construction of the cession. If, before the district 
was set off, congress had passed an unconstitutional 
act affecting its inhabitants, it would have been void. 
If done after the district was created, it would have 
been equally void; in other words, congress could 
not do indirectly by carving out the district what it 
could not do directly. The district still remained 
a part of the United States, protected by the Con- 
stitution. Indeed, it would have been a fanciful 
construction to hold that territory which had been 
once a part of the United States ceased to be such 
by being ceded directly to the federal government. 

In delivering the opinion, however, the chief jus- 
tice made certain observations which have occa- 
sioned some embarrassment in other cases. “ The 
power,” said he, “to lay and collect duties, imposts, 
and excises may be exercised, and must be exercised 
throughout the United States. Does this term desig- 
nate the whole, or any particular portion of the 
American empire¢ Certainly this question can ad- 
mit but of one answer. It is the name given to our 
great republic, which is composed of States and 
territories. The District of Columbia, or the terri- 
tory west of the Missouri, is not less within the 
United States than Maryland and Pennsylvania; and 
it is not less necessary, on the principles of our 
Constitution, that uniformity in the imposition of 
imposts, duties and excises should be observed in the 
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one than in the other. Since, then, the power to 
lay and collect taxes, which includes direct taxes, is 
obviously co-extensive with the power to lay and 
collect duties, imposts and excises, and since the 
latter extends throughout the United States, it fol- 
lows that the power to impose direct taxes also ex- 
tends throughout the United States.” So far as 
applicable to the District of Columbia, these obser- 
vations are entirely sound. So far as they apply 
to the territories, they were not called for by the 
exigencies of the case. 

In line with Loughborough v. Blake is the case of 
Callan v. Wilson (127 U. S. 540), in which the pro- 
visions of the Constitution relating to trial by jury 
were held to be in force in the District of Columbia. 
Upon the other hand, in Geofroy v. Riggs (133 U. S. 
258), the District of Columbia, as a political com- 
munity, was held to be one of “the States of the 
Union” within the meaning of that term as used in 
a consular convention of February 23, 1853, with 
France. The seventh article of that convention pro- 
vided that in all the States of the Union, whose 
existing laws permitted it, Frenchmen should enjoy 
the right of holding, disposing of and inheriting 
property in the same manner as citizens of the 
United States; and as to the States of the Union, 
‘by whose existing laws aliens were not permitted 
to hold real estate, the president engaged to recom- 
mend to them the passage of such laws as might be 
necessary for the purpose of conferring this right. 
The court was of opinion that if these terms, “ States | 
of the Union,” were held to exclude the District of | 
Columbia and the territories, our government would 
be placed in the inconsistent position of stipulating | 
that French citizens should enjoy the right of hold- | 
ing, disposing of and inheriting property in like 
manner as citizens of the United States, in States 
whose laws permitted it, and engaging that the presi- | 
dent should recommend the passage of laws con- | 
ferring that right in States whose laws did not | 
permit aliens to hold real estate, while at the same | 
time refusing to citizens of France, holding property | 
in the District of Columbia and in some of the 
territories, where the power of the United States is 
in that respect unlimited, a like release from the 
disabilities of alienage, “thus discriminating against 
them in favor of citizens of France holding property 
in States having similar legislation. No plausible | 
motive can be assigned for such discrimination. A 
right which the government of the United States 
apparently desires that citizens of France should en- 
joy in all the States it would hardly refuse to them 
in the district embracing its capital, or in any of its 
own territorial dependencies.” 


This case may be considered as establishing the 
principle that, in dealing with foreign sovereignties, 
the term “United States” has a broader meaning 
than when used in the Constitution, and includes all 
territories subject to the jurisdiction of the federal 
government, wherever located. In its treaties and 





conventions with foreign nations this government 
This is so not because the territories 


is a unit. 


— 


comprised a part of the government established by 
the people of the States in their Constitution, but 
because the federal government is the only author- 
ized organ of the territories, as well as of the States, 
in their foreign relations. By article 1, section 19 
of the Constitution, “no State shall enter into any 
treaty, alliance or confederation * * * or enter 
into any agreement or compact with another State, 
or with a foreign power.” It would be absurd to 
hold that the territories, which are much less inde- 
pendent than the States, and are under the direct 
control and tutelage of the general government, 
possess a power in this particular which is thus 
expressly forbidden to the States. 

It may be added in this connection that, to put at 
rest all doubts regarding the applicability of the 
Constitution to the District of Columbia, congress by 
the act of February 21, 1871 (16 Stat. 419, 426, sec. 
34), specifically extended the Constitution and laws 
of the United States to this district. 

The case of American Ins. Co. v. Canter (1 Pet. 
511) originated in a libel filed in the District Court 
for South Carolina for the possession of 356 bales 
of cotton which had been wrecked on the coast of 
Florida, abandoned to the insurance companies and 
subsequently brought to Charleston. Canter claimed 
the cotton as bona fide purchaser at a marshal’s sale 
at Key West, by virtue of a decree of a territorial 
court consisting of a notary and five jurors, pro- 
ceeding under an act of the governor and legislative 
council of Florida. The case turned upon the ques- 
tion whether the sale by that court was effectual 
to divest the interest of the underwriters. The dis- 
trict judge pronounced the proceedings a nullity, 
and rendered a decree from which both parties ap- 
pealed to the Circuit Court. The Circuit Court re- 
versed the decree of the District Court upon the 
ground that the proceedings of the court at Key 
West were legal, and transferred the property to 
Canter, the alleged purchaser. 

The opinion of the Circuit Court was delivered by 
Mr. Justice Johnson, of the Supreme Court, and is 
published in full in a note in Peters’ Reports. It 
was argued that the Constitution vested the ad- 
miralty jurisdiction exclusively in the general 
government; that the legislature of Florida had 





| exercised an illegal power in organizing this court, 


and that its decrees were void. On the other hand, 


| it was insisted that this was a court of separate and 


distinct jurisdiction from the courts of the United 
States, and as such its acts were not to be reviewed 
in a foreign tribunal, such as was the court of South 


| Carolina; “that the district of Florida was not part 
| of the United States, but only an acquisition or de- 
| pendency, and as such the Constitution, per se, had 
| no binding effect in or over it.” 
| the court, “indispensable to the solution of these 
| difficulties that we should conceive a just idea of the 
| relation in which Florida stands to the United 


“Tt becomes,” said 


States. * * * And, first, it is obvious that there 
is a material distinction between the territory now 
under consideration and that which is acquired from 
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the aborigines (whether by purchase or conquest) 
within the acknowledged limits of the United States, 


as also that which is acquired by the establishment of | 
a disputed line. As to both these there can be no | 
question, that the sovereignty of the State or terri- | 
tory within which it lies, and of the United States, | 
immediately attached, producing a complete sub- | 


jection to all the laws and institutions of the two 
governments, local and general, unless modified by 
treaty. The question now to be considered relates 
to territories previously subject to the acknowledged 
jurisdiction of another sovereign, such as was 
Florida to the crown of Spain. And on this sub- 
ject we have the most explicit proof that the under- 
standing of our public functionaries is that the 
government and laws of the United States do not 
extend to such territory by the mere act of cession. 
For, in the act of congress of March 30, 1822, section 
g, we have an enumeration of the acts of congress 
which are to be held in force in the territory; and 
in the tenth section an enumeration, in the nature 
of a bill of rights, of privileges and immunities, 
which could not be denied to the inhabitants of the 
territory, if they came under the Constitution by the 
mere act of cession. * * * These States, this 
territory and future States to be admitted into the 
Union are the sole objects of the Constitution; there 
is no express provision whatever made in the Con- 
stitution for the acquisition or government of terri- 
tories beyond those limits.” He further held that 
the right of acquiring territory was altogether inci- 
dental to the treaty-making power; that their gov- 
ernment was left to congress; that the territory of 
Florida did “not stand in the relation of a State 
to the United States;” that the acts establishing a 
territorial! government were the Constitution of 
Florida; that while, under these acts, the territorial 
legislature could enact nothing inconsistent with 
what congress had made inherent and permanent in 
the territorial government, it had not done so in 
organizing the court at Key West. 

From the decree of the Circuit Court the under- 
writers appealed to this court, and the question was 
argued whether the Circuit Court was correct in 
drawing a distinction between territories existing at 
the date of the Constitution and territories subse- 
quently acquired. The main contention of the appel- 
lants was that the superior courts of Florida had 
been vested by congress with exclusive jurisdiction 
in all admiralty and maritime cases; that salvage 
was such a case, and, therefore, any law of Florida 
giving jurisdiction in salvage cases to any other 
court was unconstitutional. On behalf of the pur- 
chaser it was argued that the Constitution and laws 
of the United States were not, per se, in force in 
Florida, nor the inhabitants citizens of the United 
States; that the Constitution was established by the 
people of the United States for the United States: 
that if the Constitution were in force in Florida, it 
Was unnecessary to pass an act extending the laws 
of the United States to Florida. ‘“ What is 
Florida?” said Mr. Webster. “It is no part of the 





sented? Do the laws of the United States reach 
Florida? Not unless by particular provisions.” 
The opinion of Mr. Chief Justice Marshall in 
this case should be read in connection with article 
3, sections I and 2 of the Constitution, vesting “ the 
judicial power of the United States” in “one Su- 
preme Court and in such inferior courts as congress 
may, from time to time, ordain and establish. The. 
judges, both of the Supreme Court and the inferior 
| courts, shall hold their offices during good behavior,” 
etc. He held that the court “ should take into view 
the relation in which Florida stands to the United 
States;” that territory ceded by treaty “ becomes 
a part of the nation to which it is annexed; either 
on the terms stipulated in the treaty of cession, or 
upon such as its new master shall impose.” That 
Florida, upon the conclusion of the treaty, became 
a territory of the United States and subject to the 
power of congress under the territorial clause of the 
Constitution. The acts providing a territorial gov- 
ernment for Florida were examined in detail. He 
held that the judicial clause of the Constitution 
above quoted did not apply to Florida; that the 
judges of the superior courts of Florida held their 
office for four years; that “these courts are not 
constitutional courts in which the judicial power 
conferred by the Constitution on the general gov- 
ernment, can be deposited;” that “they are legis- 
lative courts, created in virtue of the general right 
of sovereignty which exists in the government,” or 
in virtue of the territorial clause of the Constitution ; 
that the jurisdiction with which they are invested is 
not a part of judicial power of the Constitution, but 
is conferred by congress, in the exercise of those 
general powers which that body possesses over the 
territories of the United States; and that in legis- 
lating for them congress exercises the combined 
powers of the general and of a State government. 
The act of the territorial legislature, creating the 
court in question, was held not to be “ inconsistent 
with the laws and Constitution of the United States,” 
and the decree of the Circuit Court was affirmed. 


As the only judicial power vested in congress is 
to create courts whose judges shall hold their offices 
during good behavior, it necessarily follows that, 
if congress authorizes the creation of courts and the 
appointment of judges for a limited time, it must 
act independently of the Constitution, and upon terri- 
tory which is not part of the United States within 
the meaning of the Constitution. In delivering his 
opinion in this case, Mr. Chief Justice Marshall made 
no reference whatever to the prior case of Lough- 
borough v. Blake (5 Wheat. 317), in which he had 
intimated that the territories were part of the United 
States. “But, if they be a part of the United States, 
it is difficult to see how congress could create courts 
in such territories, except under the judicial clause 
of the Constitution. The power to make needful 
rules and regulations would certainly not authorize 
anything inconsistent with the Constitution, if it 


‘applied to the territories. Certainly no such court 
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could be created within a State, except under the 
restrictions of the judicial clause. It is sufficient to 
say that this case has ever since been accepted as 
authority for the proposition that the judicial clause 
of the Constitution has no application to courts cre- 
ated in the territories, and that with respect to them 
congress has a power wholly unrestricted by it. We 
must assume, as a logical inference from this case, 
that the other powers vested in congress by the Con- 
stitution have no application to these territories, or 
that the judicial clause is exceptional in that 
particular. 

This case was followed in Benner v. Porter (9 
How. 235), in which it was held that the jurisdiction 
of these territorial courts ceased upon the admission 
of Florida into the Union, Mr. Justice Nelson re- 
marking of them (p. 242) that “they are not 
organized under the Constitution, nor subject to its 
complex distribution of the powers of government, 
as the organic law; but are the creations, exclusively, 
of the legislative department, and subject to its su- 
pervision and control. Whether or not there are 
provisions in that instrument which extend to and 
act upon these territorial governments, it is not now 
material to examine. We are speaking here of those 
provisions that refer particularly to the distinction 
between federal and State jurisaiction * * * 
(p. 244). Neither were they organized by congress 
under the Constitution, as they were invested with 
powers and jurisdiction which that body were in- 
capable of conferring upon a court within the limits 
of a State.” To the same effect are Clinton v. 
Englebrecht (13 Wall. 434); Good v. Martin (95 
VU. S. 90, 98), and McAllister v. United States (141 
U. S. 174). 


That the power over the territories is vested in 





| See, 


by conquest, by treaty and by cession is an incident 
of national sovereignty. The territory of Louisiana 
when acquired from France, and the territories west 
of the Rocky mountains, when acquired from 
Mexico, became the absolute property and domain 
of the United States, subject to such conditions as 
the government, in its diplomatic negotiations, had 
seen fit to accept relating to the rights of the people 
then inhabiting those territories. Having rightfully 
acquired said territories, the United States govern- 
ment was the only one which could impose laws 
upon them, and its sovereignty over them was com- 
plete. * * * Doubtless congress, in legislating 
for the territories, would be subject to those funda- 
mental limitations in favor of personal rights which 
are formulated in the Constitution and its amend- 
ments, but those limitations would exist rather by 
inference and the general spirit of the Constitution, 
from which congress derives all its powers, than by 
any express and direct application of its provisions,” 
also, to the same effect National Bank y. 
County of Yankton (1or U. S. 129); Murphy vy. 
Ramsey (114 U. S. 15). 

In Webster v. Reid (11 How. 437) it was held 


that a law of the territory of lowa, which prohibited 


the trial by jury of certain actions-at-law, founded 
on contract to recover payment for services, was 
void; but the case is of little value as bearing upon 
the question of the extension of the Constitution to 
that territory, inasmuch as the organic law of the 
territory of Iowa, by express provision and by refer- 


| ence, extended the laws of the United States, in- 


| cluding 


the ordinance of 1787 (which provided 


| expressly for jury trials), so far as they were appli- 
| cable; and the case was put upon this ground (5 


congress without limitation, and that this power | 


has been considered the foundation upon which 
the territorial governments rest, was also asserted 
by Chief Justice Marshall in McCullough v. Mary- 
land (4 Wheat. 316, 422), and in United States v. 
Gratiot (14 Pet. 526). So, too, in Mormon Church 
v. United States (136 U. S. 1), in holding that con- 
gress had power to repeal the charter of the church, 
Mr. Justice Bradley used the following forceful 
language: “The power of congress over the terri- 
tories of the United States is general and plenary, 
arising from and incidental to the right to acquire 
the territory itself, and from the power given by the 
Constitution to make all needful rules and regula- 
tions respecting the territory or other property be- 
longing to the United States. It would be absurd 
to hold that the United States has power to acquire 
territory, and no power to govern it when acquired. 
The power to acquire territory, other than the terri- 
tory northwest of the Ohio river (which belonged 
to the United States at the adoption of the Consti- 
tution), is derived from the treaty-making power 
and the power to declare and carry. on war. The 


incidents of these powers are those of national 
sovereignty and belong to all independent govern- 
The power to make acquisitions of territory 


ments. 





Stat. 235. 239, sec. 12). 

In Reynolds v. United States (98 U. S. 145), a 
law of the territory of Utah providing for grand 
juries of fifteen persons, was held to be constitu- 
tional, though Revised Statutes, section 808, re- 
quired that a grand jury empanelled before any 
circuit or district court of the United States shall 
consist of not less than sixteen nor more than 
twenty-three persons. Section 808 was held to apply 
only to the circuit and drstrict courts. The terri- 
torial courts were free to act in obedience to their 
own laws. 

In Ross’ case (140 U. S. 453), petitioner had been 
convicted by the American consular tribunal in 
Japan of a murder committed upon an American 
vessel in the harbor of Yokohama, and sentenced 
to death. There was no indictment by a grand 
jury, and no trial by a petit jury. This court af- 
firmed the conviction, holding that the Constitution 
had no application, since it was ordained and estab- 
lished “for the United States of America,” and 
not for countries outside of their limits. ‘“ The 
guarantees it affords against accusation of capital or 
infamous crimes, except by indictment or present- 
ment by a grand jury, and for an impartial trial by 
a jury when thus accused, apply only to citizens 
and others within the United States, or who are 
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breught there for trial for alleged offenses com- 
mitted elsewhere, and not to residents and tem- 
porary sojourners abroad.” 

In Springville v. Thomas (166 U. S. 707) it was 
held that a verdict returned by less than the whole 
number of jurors was invalid, because in contraven- 
tion of the seventh amendment to the Constitution 
and the act of congress of April 7, 1874 (18 Stat. 
27), which provide “that no party has been or shall 
be deprived of trial by jury in cases cognizable at 
common law.” It was also intimated that congress 
“could not impart the power to change the consti- 
tutional rule,” which was obviously true with respect 
to Utah, since the organic act of that territory (17 
Stat. 458) had expressly extended to it the Con- 
stitution and laws of the United States. As we have 
already held, that provision once made could not be 
withdrawn. If the Constitution could be withdrawn 
directly, it could be nullified indirectly by acts passed 
inconsistent with it. The Constitution would thus 
cease to exist as such, and become of no greater 
authority than an ordinary act of congress. In 
American Pub. Co. v. Fisher (166 U. S. 464), a 
similar law providing for majority verdicts was 
put upon the express ground above stated, that the 
organic act of Utah extended the Constitution over 
that territory. These rulings were repeated in 
Thompson v. Utah (173 U. S. 343), and applied to 
felonies committed before the territory became a 
State, although the State Constitution continued the 
same provision. 

Eliminating, then, from the opinions of this court 
all expressions unnecessary to the disposition of the 
particular case, and gleaning therefrom the exact 
point decided in each, the following propositions may 
be considered as established: 

1. Lhat the District of Columbia and the terri- 
tories are not States, within the judicial clause of 
the Constitution giving jurisdiction in cases between 
citizens of different States. 

2. That territories are not States, within the mean- 
ing of Revised Statutes, section 709, permitting writs 
of error from this court in cases where the validity 
of a State statute is drawn in question. 

3. That the District of Columbia and the terri- 
tories are States, as that word is used in treaties with 
foreign powers, with respect to the ownership, dispo- 
sition and inheritance of property; 

4. That the territories are not within the clause of 
the Constitution providing for the creation of a 
Supreme Court and such inferior courts as congress 
may see fit to establish; 

5. That the Constitution does not apply to foreign 
countries or to trials therein conducted, and that 
congress may lawfully provide for such trials before 
consular tribunals, without the intervention of a 
grand or petit jury; 

6. That where the Constitution has been once for- 
mally extended by congress to territories, neither 
congress nor the territorial legislature can enact laws 
inconsistent therewith. 

The case of Dred Scott v. Sandford (19 How. 











393), remains to be considered. This was an action 
of trespass vi et armis brought in the Circuit Court 
for the District of Missouri by Scott, alleging him- 
self to be a citizen of Missouri, against Sandford, a 
citizen of New York. Defendant pleaded to the 
jurisdiction that Scott was not a citizen of the State 
of Missouri, because a negro of African descent, 
whose ancestors were imported as negro slaves. 
Plaintiff demurred to this plea and the demurrer was 
sustained; whereupon, by stipulation of counsel and 
with leave of the court defendant pleaded in bar the 
general issue, and specially that the plaintiff was a 
slave and the lawful property of defendant, and, as 
such he had a right to restrain him. The wife and 
children of the plaintiff were also involved in the 
suit. 

The facts in brief were, that plaintiff had been a 
slave belonging to Dr. Emerson, a surgeon in the 
army ; that, in 1834, Emerson took the plaintiff from 
the State of Missouri to Rock Island, Illinois, and 
subsequently to Fort Snelling, Minnesota (then 
known as Upper Louisiana), and held him there un- 
til 1838. Scott married his wife there, of whom the 
children were subsequently born. In 1838 they re- 
turned to Missouri. 

Two questions were presented by the record: 
First, whether the Circuit Court had jurisdiction; 
and, second, if it had jurisdiction, was the judg- 
ment erroneous or not? With regard to the first 
question, the court stated that it was its duty “to 
decide whether the facts stated in the plea are or are 
not sufficient to show that the plaintiff is not entitled 
to sue as a citizen in a court of the United States,” 
and that the question was whether “a negro whose 
ancestors were imported into this country, and sold 
as slaves, became a member of the political com- 
munity formed and brought into existence by the 
Constitution of the United States, and as such en- 
titled to all the rights and privileges and immunities 
guaranteed by that instrument to the citizen, one of 
which rights is the privilege of suing in a court of 
the United States.” It was held that he was not, and 
was not included under the words “ citizens” in the 
Constitution, and, therefore, could claim “none of 
the rights and privileges which that instrument pro- 
vides for and secures to citizens of the United 
States;” that it did not follow because he had all 
the rights and privileges of a citizen of a State, he 
must be a citizen of the United States; that no State 
could by any law of its own “ introduce a new mem- 
ber into the political community created by the Con- 
stitution; ” that the African race was not intended to 
be included, and formed no part of the people who 
framed and adopted the Declaration of Independ- 
ence. The question of the status of negroes in Eng- 
land and the several States was considered at great 
length by the chief justice, and the conclusion 
reached that Scott was not a citizen of Missouri, and 
that the Circuit Court had no jurisdiction of the 
case. 

This was sufficient to dispose of the case without 
reference to the question of slavery; but, as the 
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plaintiff insisted upon his title to freedom and citi- 
zenship by the fact that he and his wife, though born | 
slaves, were taken by their owner and kept four | 
years in Illinois and Minnesota, they thereby became | 
free, and upon their return to Missouri became citi- | 
zens of that State, the chief justice proceeded to 
discuss the question whether Scott was still a slave. 


As the court had decided against his citizenship upon | 


the plea in abatement, it was insisted that further 
decision upon the question of his freedom or slavery 
was extrajudicial and mere obiter dicta. But the 
chief justice held that the correction of one error in 
the court below did not deprive the appellate court 
of the power of examining further into the record 
and correcting any other material error which may 
have been committed; that the error of an inferior 
court in actually pronouncing judgment for one of 
the parties, in a case in which it had no jurisdiction, 
can be looked into or corrected by this court, even 
though it had decided a similar question presented 
in the pleadings. 

Proceeding to decide the case upon the merits, he 
held that the territorial clause of the Constitution 
was confined to the territory which belonged to the 
United States at the time the Constitution was 
adopted, and did not apply to territory subsequently 
acquired from a foreign government. 

In further examining the question as to what pro- 


vision of the Constitution authorizes the federal | 


government to acquire territory outside of the 
original limits of the United States and what powers 
it may exercise therein over the person or property 
of a citizen of the United States, he made use of the 
following expressions, upon which great reliance is 
placed by the plaintiff in this case (p. 446): 
is certainly no power given by the Constitution to the 


federal government to establish or maintain colonies | 


bordering on the United States or at a distance, to 
be ruled and governed at its own pleasure; and if a 
new State is admitted, it needs no further legislation 
by congress, because the Constitution itself defines 
the relative rights and powers and duties of the 
State, and the citizens of the State, and the federal 
government. But no power is given to acquire a 
territory to be held and governed permanently in 
that character.” 

He further held that citizens who migrate to a 
territory cannot be ruled as mere colonists, and that 
while congress had the power of legislating over ter- 
ritories until States were formed from them, it could 
not deprive a citizen of his property merely because 
he brought it into a particular territory of the United 
States, and that this doctrine applied to slaves as 
well as to other property. Hence, it followed that 
the act of congress which prohibited a citizen from 
holding and owning slaves in territories north of 
36° 30° (known as the Missouri Compromise) was 
unconstitutional and void, and the fact that Scott 
was carried into such territory, referring to what is 
now known as Minnesota, did not entitle him to his 
freedom. 

He further held that, whether he was made free by 


| being taken into the free State of Illinois and being 
| kept there two years, depended upon the laws of 
| Missouri and not those of Lllinois, and that by the 
| decisions of the highest court of that State his status 
|as a slave continued, notwithstanding his residence 
of two years in Illinois. 

It must be admitted that this case is a strong au- 
thority in favor of the plaintiff, and if the opinion of 
the chief justice be taken at its full value it is de- 
cisive in its favor. We are not, however, bound to 
overlook the fact that, before the chief justice gave 
utterance to his opinion upon the merits, he had 
already disposed of the case adversely to the plaintiff 
upon the question of jurisdiction, and that, in view 
of the excited political condition of the country at 
the time, it is unfortunate that he felt compelled to 
discuss the question upon the merits, particularly so 
in view of the fact that it involved a ruling that an 
act of congress, which had been acquiesced in for 
thirty years, was declared unconstitutional. It would 
appear from the opinion of Mr. Justice Wayne that 
the real reason for discussing these constitutional 
questions was that “there had become such a differ- 
ence of opinion” about them “that the peace and 





“ There | 


harmony of the country required the settlement of 
| them by judicial decision” (p. 455). The attempt 
| was not successful. It is sufficient to say that the 
country did not acquiesce in the opinion, and that 
the civil war, which shortly thereafter followed, pro- 
duced such changes in judicial, as well as public 
sentiment, as to seriously impair the authority of this 
case. 

While there is much in the opinion of the chief 
| justice whicn tends to prove that he thought all the 
provisions of the Constitution extended of their own 
force to the territories west of the Mississippi, the 
question actually decided is readily distinguishable 
from the one involved in the cause under considera- 
tion. The power to prohibit slavery in the terri- 
tories is so different from the power to impose duties 
upon territorial. products, and depends upon such 
different provisions of the Constitution, that they can 
scarcely be considered as analogous, unless we as- 
sume broadly that every clause of the Constitution 
attaches to the territories as well as to the States — 
a claim quite inconsistent with the position of the 
court in the Canter case. If the assumption be true, 
that slaves are indistinguishable from other property, 
the inference from the Dred Scott case is irresistible 
that congress had no power to prohibit their intro- 
duction into a territory. It would scarcely be in- 
sisted that congress could with one hand invite set- 
tlers to locate in the territories of the United States, 
and with the other deny them the right to take their 
property and belongings with them. The two are so 
inseparable from each other that one could scarcely 
be granted and the other withheld without an exer- 
cise of arbitrary power inconsistent with the under- 
lying principles of a free government. It might i'- 


deed be claimed with great plausibility that such a 
law would amount to a deprivation of property 
within the Fourteenth Amendment. 





The difficulty 
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with the Dred Scott case was that the court refused 
to make a distinction between property in general, 
and a wholly exceptional class of property. Mr. 
Benton tersely stated the distinction by saying that 
the virginian might carry his slave into the terri- 
tories, but he could not carry with him the Virginian 
law which made him a slave. 


In his history of the Dred Scott case, Mr. Benton | 


that the doctrine that the Constitution ex- 
tended to territories as well as to States, first made 


states 


its appearance in the Senate in the session of 1848- | 


1849, by an attempt to amend a bill giving territorial 
government to California, New Mexico and Utah 
(itself “ hitched on” to a general appropriation bill), 
by adding the words “that the Constitution of the 
United States and all and singular the several acts 
of congress (describing them), be and the same 
hereby are extended and given full force and effi- 
cacy in said territories.” Says Mr. Benton: “ the 
novelty and strangeness of this proposition called up 
Mr. Webster, who repulsed as an absurdity and as an 
impossibility the scheme of extending the Constitu- 
tion to the territories, declaring that instrument to 
have been made for States, not territories; that con- 
gress governed the territories independently of the 
Constitution and incompatibly with it; that no part 
of it went to a territory but what congress chose to 
send; that it could not act of itself anywhere, not 
even in the States for which it was made, and that it 
required an act of congress to put it in operation be- 
fore it had effect anywhere Mr. Clay was of the 
same opinion and added: ‘ Now, really, I must say 


the idea that co instanti, upon the consummation of | 


the treaty, the Constitution of the United States 
spread itself over the acquired territory and carried 
along with it the institution of slavery, is so irrecon- 
cilable with my comprehension, or any reason I 
possess, that I hardly know how to meet it.’ Upon 
the other hand, Mr. Calhoun boldly avowed his in- 
tent to carry slavery into them under the wing of the 
Constitution, and denounced as enemies of the 
south all who opposed it.” 

The amendment was rejected by the house, and a 
contest brought on which threatened the loss of the 
general appropriation bill in which this amendment 
was incorporated, and the senate finally receded from 
its amendment. “ Such,” said Mr. Benton, “ were the 
portentous circumstances under which this new doc- 
trine first revealed itself in the American senate, and 
then as needing legislative sanction requiring an act 
of congress to carry the Constitution into the terri- 
tories and to give it force and efficacy there.” Of the 
Dred Scott case he says: “I conclude this introduc- 
tory note with recurring to the great fundamental 
error of the court (father of all the political errors), 
that of asuming the extension of the Constitution to 
the territories. I call it assuming, for it seems to be 
a naked assumption without a reason to support it, 
or a leg to stand upon, condemned by the Constitu- 
tion itself, and the whole history of its formation and 
administration. Who were the parties to it? The 
States alone. Their delegates framed it in the fed- 


eral convention; their citizens adopted it in the State 
conventions. The Northwest Territory was then in 
existence and it had been for three years; yet it had 
no voice either in the framing or adopting of the in- 
strument, no delegate at Philadelphia, no submission 
ot it to their will for adoption. The preamble shows 
| it made by States. Territories are not alluded to in 
| it.” 

| Finally, in summing up the results of the decisions 
holding the invalidity of the Missouri Compromise 
and the of the Constitution to the 
| territories, he declares “that the decisions conflict 
with the uniform action of all the departments of 
| the federal government from its foundation to the 
present time, and cannot be received as rules govern- 
ing congress and the people without reversing that 
action, and admitting the political supremacy of the 
court, and accepting an altered Constitution from its 
hands and taking a new and portentous point of de- 
parture in the working of the government.” 

To sustain the judgment in the case under con- 
sideration it by no means becomes necessary to show 
that none of the articles of the Constitution apply to 
the Island of Porto Rico. There is a clear distinc- 
tion between such prohibitions as go to the very root 
of the power of congress to act at all, irrespective of 
time or place, and such as are operative only 
“throughout the United States” or among the sev- 
eral States. 

Thus, when the Constitution declares that “ no bill 

of attainder or cx post facto law shall be passed,” 
| and that “no title of nobility shall be granted by the 
United States,” it goes to the competency of congress 
to pass a bill of that description. Perhaps, the same 
remark may apply to the First Amendment, that 
“congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of 
the press; or the right of the people to peacefully 
assemble, and to petition the government for a re- 
dress of grievances.” We do not wish, however, to 
be understood as expresing an opinion how far the 
bill of rights contained in the first eight amendments 
is of general and how far of local application. 

Upon the other hand, when the Constitution de- 
clares that all duties shall be uniform “throughout 
the United States,” it becomes necessary to inquire 
whether there be any territory over which congress 
has jurisdiction which is not a part of the “ United 
States,” by which term we understand the States 
whose people united to form the Constitution, and 
such as have since been admitted to the Union upon 
an equality with them. Not only did the people in 
adopting: the Thirteenth Amendment thus recognize 
a distinction between the United States and “any 
place subject to their jurisdiction,” but congress 
itself, in the act of March 27, 1804 (2 Stat. 298), pro- 
viding for the proof of public records, applied the 
provisions of the act not only to “every court and 
office within the United States,” but to the “courts 
and offices of the respective territories of the United 
States and countries subject to the jurisdiction of the 
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United States,” as to the courts and offices of the 
several States. This classification, adopted by the 
Eighth congress, is carried into the Revised Statutes 
as follows: 

“Sec. 905. The acts of the legislature of any State 
or territory, or of any country subject to the juris- 
diction of the United States, shall be authenticated,” 
etc. 

* Sec. 906. All records and exemplifications of 
books which may be kept in any public office of any 
State or territory, or any country subject to the 
jurisdiction of the United States,” etc. 

Unless these words are to be rejected as meaning- 
less, we must treat them as a recognition by con- 


gress of the fact that there may be territories subject | 


to the jurisdiction of the United States, which are 
not of the United States. 

In determining the meaning of the words of article 
I, section 6, “ uniform throughout the United States,” 
we are bound to consider not only the provisions for- 


bidding preference being given to the ports of one | 
State over those of another (to which attention has | 


already been called), but the other clauses declaring 


that no tax or duty shall be laid on articles exported | 


from any State, and that no State shall, without the 
consent of congress, lay any imposts or duties upon 
imports or exports, nor any duty on tonnage. The 


object of all these was to protect the States which | 


united in forming the Constitution from discrimina- 
tions by congress, which would operate unfairly or 


injuriously upon some States and not equally upon 


others. The opinion of Mr. Justice White in Knowl- 
ton v. Moore (178 U. S. 41) contains an elaborate 


historical review of the proceedings in the conven- | 


tion, which resulted in the adoption of these different 
clauses and their arrangement, and he there comes 
to the conclusion (p. 105) that “although the pro- 
vision as to preference between ports and that re- 
garding uniformity of duties, imposts and excises 


were one in purpose, one in their adoption,” they | 
were originally placed together, and “ became sepa- | 


rate only in arranging the Constitution for the pur- 
pose of style.” Thus construed together, the purpose 
is irresistible that the words “ throughout the United 
States” are indistinguishable from the words 
“among or between the several States,” and that 
these prohibitions were intended to apply only to 
commerce between ports of the several States as they 
then existed or should hereafter be admitted to the 
Union. 

Indeed, the practical interpretation put by con- 
gress upon the Constitution has been long continued 
and uniform to the effect that the Constitution is 
applicable to territories acquired by purchase or con- 
quest only when and so far as congress shall so direct. 
Notwithstanding its duty to “guarantee to every 
State in this Union a republican form of govern- 
ment ” (Art. IV, sec. 4), by which we understand, ac- 
cording to the definition of Webster, “a government 
in which the supreme power resides in the whole 
body of the people, and is exercised by representa- 
tives elected by them,” congress did not hesitate, in 


the original organization of the territories of Louisi- 
ana, Florida, the Northwest Territory, and its sub- 
divisions of Ohio, Indiana, Michigan, Illinois and 
Wisconsin, and still more recently in the case of 
Alaska, to establish a form of government bearing a 
much greater anaicgy to a British crown colony than 
a republican State of America, and to vest the legis- 
lative power either in a governor and council, or a 
governor and judges, to be appointed by the presi- 
dent. It was not until they had attained a certain 
population that power was given them to organize a 
legislature by vote of the people. In all these cases, 
as well as in territories subsequently organized west 
of the Mississippi, congress thought it necessary 
either to extend the Constitution and laws of the 
| United States over them, or to declare that the in- 
habitants should be entitled to enjoy the right of trial 
| by jury, of bail, and of the privilege of the writ of 
| habeas corpus, as well as other privileges of the bill 
of rights. 

We are also of opinion that the power to acquire 
territory by treaty implies not only the power to 
govern such territory, but to prescribe upon what 
terms the United States will receive its inhabitants, 
and what their status shall be in what Chief Justice 
Marshall termed the “American Empire.” There 
seems to be no middle ground petween this position 
and the doctrine that if their inhabitants do not be- 
come, immediately upon annexation, citizens of the 
United States, their children thereafter born, 
whether savages or civilized, are such, and entitled 
to all the rights, privileges and immunities of citi- 
zens. If such be their status, the consequences will be 
extremely serious. Indeed, it is doubtful if congress 
would ever assent to the annexation of territory upon 
the condition that its inhabitants, however foreign 
they may be to our habits, traditions and modes of 
life, shall become at once citizens of the United 
States. In all its treaties hitherto the treaty-making 
power has made special provision for this subject; 
in the cases of Louisiana and Florida, by stipulating 
that “the inhabitants shall be incorporated into the 
Union of the United States and admitted as soon as 
possible * * * to the enjoyment of all the rights, 
advantages and immunities of citizens of the United 
States ;” in the case of Mexico, that they should “ be 
incorporated into the Union, and be admitted at the 
proper time (to be judged of by the congress of the 
United States), to the enjoyment of all the rights 
of citizens of the United States;” in the case of 
Alaska, that the inhabitants who remained three 
years, “with the exception of uncivilized native 
tribes, shall be admitted to the enjoyment of all 
the rights,” etc.; and in the case of Porto Rico and 
the Philippines, “that the civil rights and political 
status of the native inhabitants * * * shall be 
determined by congress.” In all these cases there is 
an implied denial of the right of the inhabitants to 
American citizenship until congress by further action 
shall signify its assent thereto. 

Grave apprehensions of danger are felt by many 
eminent men—a fear lest an unrestrained posses- 
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sion of power on the part of congress may lead to) “When the conquest is complete, and the con- 
unjust and oppressive legislation, in which the} quered inhabitants can be blended with the con- 
natural rights of territories, or their inhabitants, | querors, or safely governed as a distinct people, 
may be engulfed in a centralized despotism. These public opinion, which not even the conqueror can 
fears, however, find no justification in the action of disregard, imposes these restraints upon him; and 
congress in the past century, nor in the conduct of | he cannot neglect them without injury to his fame 
the British parliament towards its outlying posses- | and hazard to his power.” 
sions since the American revolution. Indeed, in the 
only instance in which this court has declared an act | the case of Knowlton v. Moore (178 U. S. 109), 
of congress unconstitutional as trespassing upon the | in which the court upheld the progressive features 
rights of territories (the Missouri compromise), | of the legacy tax, are also pertinent: 
such action was dictated by motives of humanity | 
and justice, and so far commanded popular approval | 
as to be embodied in the thirteenth amendment to | 
the Constitution. There are certain principles of | 
natural justice inherent in the Anglo-Saxon char- 
acter which need no expression in constitutions or 
statutes to give them effect or to secure dependencies 
against legislation manifestly hostile to their real 
interests. Even in the Foraker act itself the con- 
stitutionality of which is so vigorously assailed, 
power was given to the legislative assembly of Porto 
Rico to repeal the very tariff in question in this 
case, a power it has not seen fit to exercise. The 
words of Chief Justice Marshall in Gibbons v. 
Ogden (9g Wheat. 1), with respect to the power of 
congress to regulate commerce, are pertinent in this 
connection: “ This power,” said he, “like all others 
vested in congress, is complete in itself, may be exer- 
cised to its utmost extent, and acknowledges no 
limitations other than are prescribed in the Constitu- 
tion. * * * The wisdom and discretion of con- 
gress, their identity with the people, and the influence 
which their constituents possess at elections are in 
this, as in many other instances, as that, for example, 
of declaring war, the sole restraints on which they 
have relied to secure them from its abuse. They 
are the restraints on which the people must often 
rely on solely in all representative governments.” 
So, too, in Johnson vy. McIntosh (8 Wheat. 543, 
583), it was said by him: 





The following remarks of Mr. Justice White, in 


“The grave consequences which it is asserted must 
arise in the future if the right to levy a progressive 
tax be recognized, involves in its ultimate aspect 
the mere assertion that free and representative gov- 
ernment is a failure, and that the grossest abuses of 
power are foreshadowed unless the courts usurp a 
purely legislative function. If a case should ever 
arise where an arbitrary and confiscatory exaction 
is imposed, bearing the guise of a progressive or any 
| other form of tax, it will be time enough to consider 

whether the judicial power can afford a remedy by 
applying inherent and fundamental principles for the 
| protection of the individual, even though there be 
| no express authority in the Constitution to do so.” 


It is obvious that in the annexation of outlying 
|and distant possessions grave questions will arise 
from differences of race, habits, laws and customs 
of the people, and from differences of soil, climate 
and production, which may require action on the 
part of congress that would be quite unnecessary in 
the annexation of contiguous territory inhabited only 
by people of the same race, or by scattered bodies of 
native Indians. 

We suggest, without intending to decide, that 
there may be a distinction between certain natural 
rights, enforced in the Constitution by prohibitions 
against interference with them, and what may be 
termed artificial or remedial rights, which are pecu- 
liar to our own system of jurisprudence. Of the 
former class, are the rights to one’s own religious 

“The title by conquest is acquired and maintained | opinion, and to a public expression of them, or, as 
by force. The conqueror prescribes its limits. | sometimes said, to worship God according to the 
Humanity, however, acting on public opinion, has | dictates of one’s own conscience; the right to per- 
established, as a general rule, that the conquered | sonal liberty and individual property; to freedom of 
suall not be wantonly oppressed, and that their con- | speech and of the press; to free access to courts of 
dition shall remain as eligible as is compatible with! justice, to due process of law and to an equal 
the objects of the conquest. Most usually they are | protection of the laws; to immunities from unrea- 
incorporated with the victorious nation and become | sonable searches and seizures, as well as cruel and 
subjects or citizens of the government with which | unusual punishments; and to such other immunities 
they are connected. The new and old members of | as are indispensable to a free government. Of the 
the society mingle with each other; the distinction | latter class, are the rights to citizenship, to suffrage 
between them is gradually lost, and they make one (Minor v. Happersett, 21 Wall. 162), and to the 
people. Where this incorporation is practicable, | particular methods of procedure pointed out in the 
humanity demands, and a wise policy requires, that Constitution, which are peculiar to Anglo-Saxon 
the rights of the conquered to property should re- jurisprudence, and some of which have already been 
main unimpaired; that the new subjects should be | held by the States to be unnecessary to the proper 
governed as equitably as the old, and that confidence | protection of individuals. 
in their security should gradually banish the painful Whatever may be finally decided by the American 
sense of being separated from their ancient connec- | people as to the status of these islands and their 
tions and united by force to strangers. inhabitants — whether they shall be introduced into 
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the sisterhood of States or be permitted to form 
independent governments — it does not follow that, 
in the meantime, awaiting that decision, the people 
are in the matter of personal rights unprotected by 
the provisions of our Constitution, and subject to the 
merely arbitrary control of congress. Even if re- 
garded as aliens, they are entitled under the princi- 
ples of the Constitution*to be protected in life, 
liberty and property. This has been frequently held 
by this court in respect to the Chinese, even when 
aliens, not possessed of the political rights of citizens 
of the United States (Yick Wo v. Hopkins, 118 
U. S. 356; Fong Yue Ting v. United States, 149 
U. S. 698; Lem Moon Sing, 158 U. S. 538, 547; 
Wong Wing v. United States, 163 U. S. 228). We 
do not desire, however, to anticipate the difficulties 
which would naturally arise in this connection, but 
merely to disclaim any intention to hold that the 
inhabitants of these territories are subject to an un- 
restrained power on the part of congress to deal with 
them upon the theory that they have no rights which 
it is bound to respect. 

Large powers must necessarily be entrusted to 
congress in dealing with these problems, and we are 
bound to assume that they will be judiciously exer- 
cised. That these powers may be abused is possible. 
But the same may be said of its powers under the 
Constitution, as well as outside of it. Human wis- 
dom has never devised a form of government so 
perfect that it may not be perverted to bad purposes. 
It is never conclusive to argue against the possession 
of certain powers from possible abuses of them. It 
is safe to say that if congress should venture upon 
legislation manifestly dictated by selfish interests, 
it would receive quick rebuke at the hands of the 
people. 





innumerable as to make prosecutions impossible, and 
to almost certainly alienate and destroy the friend- 
ship and good-will of that people for the United 
States. 

In passing upon the questions involved in this 
and kindred cases, we ought not to overlook the fact 
that, while the Constitution was intended to establish 
a permanent form of government for the States 
which should elect to take advantage of its condi- 
tions, and continue for an indefinite future, the vast 
possibilities of that future could never have entered 
the minds of its framers. The States had but re- 
cently emerged from a war with one of the most 
powerful nations of Europe; were disheartened by 
the failure of the confederacy, and were doubtful as 
to the feasibility of a stronger union. Their terri- 
tory was confined to a narrow strip of land on the 
Atlantic coast, from Canada to Florida, with a some- 
what indefinite claim to territory beyond the 
Alleghanies, where their sovereignty was disputed by 
tribes of hostile Indians supported, as was popularly 
believed, by the British, who had never formally de- 
livered possession under the treaty of peace. The 
vast territory beyond the Mississippi, which formerly 
had been claimed by France, since 1762 had belonged 


| to Spain, still a powerful nation, and the owner of a 


| of debate. 


Indeed, it is scarcely possible that congress | 


could do a greater injustice to these islands than | 


would be involved in holding that it could not im- 
pose upon the States taxes and excises without 
extending the same taxes to them. Such require- 
ment would bring them at once within our internal 
revenue system, including stamps, licenses, excises 
and all the paraphernalia of that system, and apply- 
ing it to territories which have had no experience of 
this kind, and where it would prove an intolerable 
burden. 

This subject was carefully considered by the sen- 
ate committee in charge of the Foraker bill, which 
found, after an examination of the facts, that prop- 
erty in Porto Rico was already burdened with a 
private debt amounting probably to $30,000,000; that 
no system of property taxation was or ever had 
been in force in the island, and that it probably 
would require two years to inaugurate one and _se- 
cure returns from it; that the revenues had always 
been chiefly raised by duties on imports and exports, 
and that our internal revenue laws, if applied in that 
island, would prove oppressive and ruinous to many 
people and interests; that to undertake to collect 
our heavy internal revenue tax, far heavier than 
Spain ever imposed upon their products and voca- 
tions, would be to invite violations of the law so 





great part of the western hemisphere. Under these 
circumstances it is little wonder that the question 
of annexing these territories was not made a subject 
The difficulties of bringing about a union 
of the States were so great, the objections to it 
seemed so formidable, that the whole thought of the 
convention centered upon surmounting these obsta- 
cles. The question of territories was dismissed with 
a single clause, apparently applicable only to the ter- 
ritories then existing, giving congress the power to 
govern and dispose of them. 

Had the acquisition of other territories been con- 
templated as a possibility, could it have been foreseen 
that, within little more than one hundred years, we 
were destined to acquire not only the whole vast re- 
gion between the Atlantic and Pacific oceans, but the 
Russian possessions in America and distant islands 
in the Pacific, it is incredible that no _ provision 
should have been made for them, and the question 
whether the Constitution should or should not ex- 
tend to them have been definitely settled. If it be 
once conceded that we are at liberty to acquire for- 
eign territory, a presumption arises that our power, 
with respect to such territories, is the same power 
which other nations have been accustomed to exer- 
cise, with respect to territories acquired by them. 
If, in limiting the power which congress was to 
exercise within the United States, it was also in- 
tended to limit it, with regard to such territories as 
the people of the United States should thereafter 
acquire, such limitations should have been expressed. 
Instead of that, we find the Constitution speaking 
only to States, except in the territorial clause, which 
is absolute in its terms, and suggestive of no limita- 
tions upon the power of congress in dealing with 
them. The States could only delegate to congress 
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such powers as they themselves possessed, and as | 
they had no power to acquire new territory, they | 
had none to delegate in that connection. The logi- 
cal inference from this is, that if congress had power 
to acquire new territory, which is conceded, that 
power was not hampered by the constitutional pro- 
If, upon the other hand, we assume that the 
territorial clause of the Constitution was not in- 
tended to be restricted to such territory as the 
United States then possessed, there is nothing in the 
Constitution to indicate that the power of congress 
in dealing with them was intended to be restricted 
by any of the other provisions. 

There is a provision that “new States may be 
admitted by the congress into this Union.” These 
words, of course, carry the Constitution with them, 
but nothing is said regarding the acquisition of new 
territories or the extension of the Constitution over 
them. The liberality of congress in legislating the 
Constitution into all our contiguous territories has, 
undoubtedly, fostered the impression that it went 
there by its own force, but there is nothing in the 
Constitution itself, and little in the interpretation 
put upon it, to confirm that impression. There is 
not even an analogy to the provisions of an ordinary 
mortgage for its attachment to after-acquired prop- | 
erty, without which it covers only property existing 
at the date of the mortgage. In short, there is abso- 
lute silence upon the subject. The executive and 
legislative departments of the government have for 
more than a century interpreted this silence as pre- 
cluding the idea that the Constitution attached to 
these territories as soon as acquired, and, unless 
such interpretation be manifestly contrary to the 
letter or spirit of the Constitution, it should be fol- 
lowed by the judicial department (Cooley’s Consti. 
Lim. secs. 81 to 85; Lithographic Co. v. Sarony, 111 
U. S. 53, 57; Field v. Clark, 143 U. S. 649, 691). 

Patriotic and intelligent men may differ widely 
as to the desirableness of this or that acquisition, 
but this is solely a political question. We can only 
consider this aspect of the case so far as to say that 
no construction of the Constitution should be 
adopted which would prevent congress from con- 
sidering each case upon its merits, unless the lan- 
guage of the instrument imperatively demand it. A 
false step at this time might be fatal to the develop- 


visions. 





ment of what Chief Justice Marshall called the | 


American Empire. Choice in some cases, the natural 


gravitation of small bodies towards large ones in | 
others, the result of a successful war in still others, | 


may bring about conditions which would render 
the annexation of distant possessions desirable. If 


those possessions are inhabited by alien races, differ- | 


ing from us in religion, customs, laws, methods of 
taxation and modes of thought, the administration 


of government and justice, according to Anglo- | 
Saxon principles, may for a time be impossible; and | 
the question at once arises whether large conces- | 


sions ought not to be made for a time, that, ulti- 
mately, our own theories may be carried out, and 
the blessings of a free government under the Con- 





stitution extended to them. We decline to hold that 
there is anything in the Constitution to forbid such 
action. 

We are, therefore, of opinion that the Island of 
Porto Rico is a territory appurtenant and belonging 
to the United States, but not a part of the United 
States within the revenue clauses of the Constitu- 
tion; that the Foraker act is constitutional, so far 
as it imposes duties upon imports from such island, 
and that the plaintiff cannot recover back the duties 
exacted in this case. 

The judgment of the Circuit Court is, therefore, 
affirmed. 

ee ees 


IN EXPERT TESTIMONY. 


EvucENE C. Foster. 


WEAK POINTS 


In the recent trial of a homicide case the follow- 
ing observations were made, not by one person, but 
by several, whose criticisms are worthy of 
consideration : 


1. The majority of those who were called as ex- 
perts spoke in such low tones that the members of 


| the jury could scarcely understand them. The jury- 
| men leaned forward constantly, endeavoring to catch 


every word. Occasionally the judge and attorneys 
would request the gentlemen to speak louder or to 
turn their faces to the jury; the admonition would 
be regarded in the next reply and then forgotten. 
It is presumed that these gentlemen are called to 
say something which should come to the ears of the 
court and jury; is it not probable that much of 
the advantage of their testimony is lost by reason of 
their weak voices or imperfect enunciation? 


2. Only a small percentage of the experts called 
succeeded in couching their replies in language in- 
telligible to the average layman. The greatness of 
a man in his chosen line of research does not carry 
with it a guarantee that he is able to impart his 
knowledge to others. Might not a scientific man of 
even lesser magnitude give more convincing testi- 
mony if he clothed his convictions in words that 
could be recognized by those to whom he speaks? 


3. A medical expert who testified that he believed 
the deceased came to his death as a result of acute 





alcoholism was asked to tell the average percentage 
of alcohol in beer. He did not know. He might 
have argued with the attorney that the question was 
irrelevant, so far as he was concerned; that his 
conclusion was based on facts outside of the testi- 
mony concerning the amount of beer taken. But 
it would have been simpler to have been able to 
answer the question, as well as others like it. Is it 
‘not possible that his testimony was discredited by 
| his lack of knowledge on a point so clearly related 
to the discussion which was under way? 


| 


4. One attorney, at least, connected with the case 
showed a lamentable want of information concern- 
| ing the scientific features of the testimony he sought 
to elicit from the experts. He stumbled repeatedly 
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over oft-recurring technical expressions, and in many spicuous resemblances or differences in objects that 
other ways gave evidence of the fact that he was | are separated and cannot be examined at the same 
treading on unfamiliar ground. This may not justly | time. Two persons that apparently resemble each 
be called a weak point in expert testimony, for the other, when brought near together may at once be 
experts, perhaps, were not responsipvle for this; but | seen to differ greatly, or two persons apparently dif- 
it greatly weakened their testimony. It is not fair | ferent in conspicuous particulars are seen to bear a 


to argue that the lawyer should know as much about 
scientific matters as the experts he calls “to instruct 
the court and jury.” It is, however, essential to 
success that the attorney shall seek to have a work- 
ing knowledge of his entire case so that he may be 
prepared to meet the conditions, whether the battle 
be fought in the realm of law or of science. Some 
very eminent attorneys have come into court with 
a knowledge of the scientific points involved which 
has astounded and confused the opposition, and sev- 
eral of these cases have become famous. Indeed, is 
it not possible that these men have gained their 
eminence by this careful attention to details ordin- 
arily left to experts to elucidate? Ina measure, they 
acted as their own experts. It would seem that the 
successful attorney will often combine both methods; 
that while he will find it necessary to call his ex- 
perts, he will, at least, see to it that he understands 
enough about the points involved to enable him to 
ask intelligent and incisive questions. Many attor- 
neys are keenly alive to this fact now; it is a weak- 
“ness of the system of expert testimony that more 
have not learned the lesson. 
Puira., Pa. 
—_———-> 


PHOTOGRAPHY AND FORGERY. 


By Apert S. OsBorNeE. 





Photography is frequently of great assistance in 
detecting forgery or establishing the genuineness of 
a questioned handwriting. Modern lens makers, 
with the new Jena glass and the new formulas, are 
now able to construct lenses that make photographic 
reproductions with absolute accuracy of proportions 
and entirely free from distortion, and thus one of 
the early and legitimate objections to the use of 
photographs in court is entirely removed. Pho- 
tography makes it possible to enlarge the writing in 
question and thus practically presents for study a 
permanent microscopic image or view of the writing 
as seen temporarily through the microscope. It 
also enables the examiner to place the writing in 


question and that for comparison close together | 


and within the angle of vision so that comparison 
may be accurately and readily made. But few pe:- 
sons are able to thoroughly compare things, unless the 
things compared are placed close together. Objects 


that are really different apparently differ more and | 
more the closer together they are placed, or, if simi- | 
lar, appear to be more and more alike as they are | 
The human eye, excepting | 


brought nearer together. 


with those specially skilled and trained; is unable to | 
carry form or color impressions to any great extent, 
and but few are able to note even the most con- 


par 
striking resemblance when brought close together. 


| This is exactly the case in an examination of ques- 
| tioned handwriting. It is sometimes difficult to 
| show critically and convincingly many resemblances 
| and differences in handwriting if such writing is no 
“farther apart than on different pages of the same 
book, but, if such writing can be cut apart and classi- 
fied and properly arranged, and put in juxtaposition, 
its similarities and differences at once become per- 
fectly apparent. Photography makes it possible to 
make such close-at-hand comparisons and arrange- 
|}ment without destroying the originals, and thus it 
|may be of great assistance to photograph a ques- 
tioned document, even if it is not enlarged, but 
reproduced in natural size. In a critical examina- 
tion of questioned typewriting it is almost impossible 
to show similarities and differences without putting 
|the separate specimens for comparison close to- 
gether, when significant characteristics are immedi- 
ately apparent. 

It frequently occurs that peculiarities in writing, 
so numerous and characteristic as to be of great 
value in determining identity, are not conspicuous 
and are not significant when separated and observed 
in natural size, but, when enlarged only slightly and 
grouped, become as plain as a pikestaff, and are of 
irresistible force in affecting opinion of the matter 
under investigation. An honest and innocent man 
or an attorney of such a man should not object to 
having writing in question put in such form that it 
may be examined in the most thorough manner and 
the truth discovered 

The enlarged photograph, without comment, ex- 
planation or testimony, is frequently sufficient to 
show the fraudulent character of a writing. An 
enlargement of from fifty to one hundred per cent 
is usually sufficient to render ordinary characteristics 
plainly observable, but further enlargements are 
frequently advantageous as showing the patched or 
broken condition of lines or retouching of parts, 
which are frequently strong indications of a lack 
of genuineness. An enlargement of four diameters 
can usually be made and a clear-cut outline of the 
| pen lines be retained, which enlargement renders it 
possible to study line quality, pen pressure and pen 
position as indicated by the written result, which 
'is very difficult, if not impossible, to accomplish in 
the natural size of the writing, excepting by the 
use of the microscope or magnifying glasses, which 
images are transient and cover but a small field of 
view at a time. There are as pertinent reasons for 
objecting to the use of an ordinary magnifying glass 
or a microscope as to the enlarged photograph, as 
such photographic reproduction is the microscopic 
| view in permanent form. It would be as reasonable 
‘to object to the use of spectacles by judge and jury 
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as to a process that accomplishes the same object, | 
that is, gives a plainer, clearer view. 
In determining the genuineness of a handwriting | 
it is important to consider the line quality of the 
standard writing and the writing in question, as this 
is an unconscious writing result which is frequently 
of the utmost significance in such investigations. 
The enlarged photograph, properly made, enables 
any intelligent man to make such a study and com- | 
parison, which it would be very difficult, if not ut- 
terly impossible, to do, using only the originals. 
Photography is also useful because it is frequently 
possible to make a photograph actually more distinct 
in form outline than the original. As is well known, 
photographic sensitive plates are more sensitive to 
certain colors than to others, one of these colors be- 
ing yellow, which is said to “take black,’ which 
simply indicates that such color, under ordinary. 
conditions, does not readily affect the sensitive 
plate. The practical result of this is that in photo- 
graphing writing that is faded or has a tendency 
to yellow, as is frequently the case with writing that 
is somewhat old or made to resemble old writing, the 
photographic result is superior to the original in 
showing contrast and thus shows the outlines otf 
letters and parts of letters better than the original. 
This same sensitiveness to differences in color fre- 
quently shows erasures, changes and discolorations 
due to acid erasures, which are actually indiscern- 
ible by the unaided eye, this being especially true if 
such photographs are somewhat enlarged. This 
color sensitiveness is also of great aid in determin- 
ing whether a document or signature was written 
throughout at one time and with one kind of ink, 
as the photographic plate makes distinctions in tint 
and shade which are absolutely invisible to the naked 
eye. Such differences in ink tints, if they exist, can 





be shown by a series of exposures, varying in length 
from one-half to twice normal exposure. Such 
plates, or prints from such plates, show distinctions 
which actually cannot be seen by direct view of the 
originals. The question frequently arises as to 
whether an interlineation in a document or an added 
clause that changes its significance was subsequently 
written, and in such investigations the use of pho- 
tography, as outlined above, is really indispensable, 
if the actual fact is to be shown. Such photographs 
are also useful in showing the sequence of crossed 
lines or which is above the other, and, therefore, 
last written, a question of great importance in many 
cases. 

In line quality investigations and also in cases of 
retouched writing it is sometimes desirable to make 
“positives” or photographic prints on glass which 
puts the writing on a transparent surface, and, in a 
measure, enables one to “see all around it.” The 
use of orthochromatic plates and the color screen is 
sometimes of great assistance where it is necessary | 
to show exact color values. | 

Photography is also useful in determining whether | 
erasures or changes have been made in a document. 
If an erasure has been made by abrasion or the use | 


of a sharp instrument, and the paper afterward 


| rubbed down and resized, it is sometimes difficult to 


determine the fact, but in such an erasure a portion 
of the paper has been removed, rendering the field in 
which the erasure has been made more transparent 
or unequal in its transparency, and a photograph 
of the document by transmitted light, where the 
lighting is nearly, if not all, through the document 
itself, shows conclusively if such an erasure has been 
made Such a photograph is made by photographing 
the object directly against the light and covering 
up or inclosing the space between the lens and the 
object, thus producing a result exactly the same as 
a photograph of a microscopic image by transmitted 
light. It will be readily understood that in such a 
case a series of plates made by different lengths of 
exposure will show conclusively the comparative 
capacity or transparency of the whole document 
which cannot be seen by ordinary examination. 

This same method of photography is useful in the 
examination of water-marks and also to determine 
the identity or difference in paper, as it is possible 
to show arrangement of fibre and markings of wire 
gauze and dandy-roll impressions with such distinct- 
ness as to render comparisons comparatively simple 
that it would otherwise be very difficult, if not 
impossible, to make. 

Where the question is one of retouching of the 
writing or of traced writing over pencil or other 
copy, a photograph by transmitted light will show 
the presence of the added ink films or the underlying 
pencil, carbon or other lines. If the forgery is pro- 
duced by first writing the name in pencil and after- 
wards inking it over and then removing the pencil 
marks not covered, the pencil marks over which the 
ink lines are made are held by the dried ink film, 
and when the ink becomes oxidized are not observ- 
able by direct light, but such pencil lines, being 
entirely opaque, will show plainly in a transmitted 
light photograph, as such underlying lines will inter- 
fere with the passage of light through the object 
and will be plainly seen in the photograph. In 
retouched writing the shaded ink film may not 
change the color of the writing in the least, but will 
simply change the thickness of the line, which will 
be readily discernible by a transmitted light photo- 
graph, as tke added ink film will make the line just 
so much more opaque at that point. 

Every questioned document should be _ photo- 
graphed in natural size, as a matter of record, and 
that it may be rearranged for comparison; if desir- 
able, should be enlarged from fifty to one hundred 
per cent to show writing characteristics more plainly, 
and should be enlarged from two to six diameters, 
depending upon quality of line and conditions, to 
show line characteristics, pen pressure, pen position, 
etc., and should be photographed by transmitted light 
if it is desirable to make an examination with a view 
to determining whether it was written over a pencil 
copy or whether erasures or changes have been 
made, and, if the question is regarding the identity 
of ink in the document or whether the writing was 
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continuous, a series of negatives should be made, | jurisdiction in matters arising between the mem- 
both natural size and enlarged, with different lengths | bers and dependents of one family, each family 


of exposure, as described. 
Rocuester, N. Y. 
—oe———_——_ 
PROCEDURE.* 


Procedure, like history, is too broad a subject to | 
be treated of in its entirety. It is not only impracti- | 
cable, but the result itself would be but small reward | 
for the time and energy that must necessarily be | 
expended in so stupendous a task. A comparison | 
between the judicial systems of Greece and Rome 
and of those of our own time might be of interest | 
to the student, but would be of little real value to | 
the practitioner of to-day. To the average Ameri- | 
can lawyer there is so wide and valuable a field for 
study in the gradual development of the systems of 
procedure under which it is his lot to practice, that 
I feel justified in confining my present offering to a 
narrative of the rise and development of that sys- 
tem of procedure which England and America enjoy 
in common. 

Generally speaking, I may say that procedure is 
the very soul of: law itself. It existed in a rude 
form before written law was thought of. Primitive 
man, in his uncultivated state, protected and enforced 
his rights by the exercise of his own strength and 
cunning ages before the first tablet undertook to 
define a right. 

Our story, however, is not concerned with those 
early ages. English law may be said to date from 
the fifth century of the Christian era. It began with 
the Saxon dominion over England, for the Saxon 
invasion and conquest was so complete that after 
ward, when the Normans came, there remained not 
a vestige of the rude, superstitious tribunals of the 
Britains nor of the highly-developed institutions of 
the Roman Empire. The paternal spirit of Roman 
rule had so affected both the imperial and the native 
customs that when left to their own resources they 
were unable to withstand the introduction of the free 
institutions of the northern barbarians. The Saxons 
themselves contributed little more than the frame 
work upon which succeeding builders were to rear 
a strong and imposing structure. In fact, the | 
Saxons were still in the tribal state when they set- | 
tled in England, and were but little advanced in that. 
They had but shortly before adopted “ blood-wite,” 
or money compensation for wrong done. The courts | 
which they established in England strongly partook | 
of the spirit of liberty, which, indeed, seems to have | 
affected every Saxon institution. Their tribunals | 
were called moots, and possessed a combination | 
of legislative, judicial and executive powers, which | 
only finds a counterpart in the New England town | 
meeting of a later day. The principal moots were: | 








(A.) The Tun-moot, composed of, and having 





* Thesis awarded the * Edward Thompson prize” at the | 
annual commencement of the Albany Law School, June, 1901. ! 


| forming a separate tun or township. 


(B.) The Hundred-moot, composed of the repre- 
sentatives of a hundred townships. It heard ap- 


| peals from the tun-moots within its boundaries, and 


settled disputes 
townships. 


arising between those different 


(C.) The Folk-moot, or highest moot, which, 
besides directing the affairs of the nation, heard 
appeals from all other moots. ‘the folk-moot was a 
large and unwieldy body and was finally supplanted 
by the 

(D.) Witenegemote, or council of the wise men, 
which began as an inner circle or clique in the folk- 
moot and finally acquired all of the powers of the 
parent body. In the witenegemote we find the germ 
of that most wonderful of modern institutions, the 
British parliament. 

Such was the Saxon judicial organization. Its 
system of courts of varying and overlapping juris- 
dictions was not unlike our American system of local 
State and federal courts. The most common forms 
of trial in the moots were (a) compurgation, 
(b) ordeal. 

Compurgation required a person to purge him- 
self. At first he might do this by his own oath un- 
supported by witnesses. This was known as the 
wager of law, and in some actions, notably in 
detinue and debt, it continued until the latter half 
of the nineteenth century, when it was abolished by 
the present practice act. Later witnesses were re- 
quired to support the defendant’s oath, which they 
did by swearing that they believed such oath to be 
true, though they themselves knew nothing of the 
particular question involved or the crime charged. 
This was a very popular form of trial amongst the 
Saxons and continued so during the first few decades 
of the Norman period. A person failing to purge 
himself was obliged to submit to 


Trial by ordeal. . This was a superstitious form of 
trial, which seems to have prevailed amongst all 
nations at one time or another during their early 
stages of development. It required the accused to 
submit to some heroic test to prove his innocence. 
This test was usually the plunging of the arm into 
molten metal or boiling water, walking barefoot over 
red hot ploughshares, or by remaining under water 
an extraordinary length of time. When no tricks 
were resorted to the ordeal almost invariably re- 
sulted in the prisoner’s conviction. Conviction 
meant punishment by (1) death, (2) fine, (3) bond- 
age, upon failure to pay fine, (4) outlawry for a 
party refusing to submit to trial or to judgment 
after trial. 

The Saxon moots continued for more than a cen- 
tury after the Norman conquest, although their 
importance, with their patronage, waned under Nor- 
man rule, until finally their jurisdiction, having been 
encroached upon by the superior Norman courts, 
they gradually fell into disuse. In this, however, 








ek a ek OU Oe oe “oe le ee ee Si cee ee ee en Oo 


oar ie Se oe ae, a” ee ee eee, ee ee oe ee ie ee, ue oe 





— = Ww * 


ruwens”™ = 


on" SY 





—_—_— 


THE ALBANY LAW JOURNAL. 


281 





they simply shared the fate of minor Norman tri- 
bunals] which had flourished for a short time follow- 
ing the conquest. 
latter courts were (a) county court, in each shire, 
which was presided over by 
sheriff, who represented the authority of the crown 
in the shire and was responsible for the collection 
of the tithes, fines, dues, etc., to which the king was 
entitled. 


criminal actions arising in the shire. The bishops 
and lords of the shire sat with the reeve in this 
court. Next in importance was (b) the manor 
court, which was presided over by each lord in his 
manor house, who passed upon all disputes arising 
within the manor. (c) A number of municipal and 
borough courts authorized by special charters of 
different kings. In the municipal and borough 
courts compurgation was the form of trial and was 
for a long time regarded as the greatest privilege 
possessed by suitors therein. Compurgation, how- 
ever, became so formal and the oath-takers were re- 
quired to so closely follow the prescribed oath, which 
had grown to a voluminous and memory-racking 
mass of technical phrases and repetitions, the omis- 
sion of a single word of which was fatal, that many 
suitors began to regard the ordeal as preferable. 
In the manor and county courts, although a form of 
compurgation was admissible in some cases, the most 
usual mode of trial were ordeal and wager of battle. 

Wager of battle was a Norman innovation which 
never became popular amongst the Saxons nor 
amongst the more peaceable members of the con- 
quering race. This was a form of trial in which 
when a party offered battle his opponent was obliged 
to meet him in combat. Each party, as in the or- 
real, called upon God to bear witness to the justice 
of his cause, or in a criminal case, to the innocence 
or guilt of the prisoner. The victor in the battle 
was the victor in the court. In some criminal cases 
the defendant, after losing in battle, was allowed to 
try the ordeal as a last resort. When wager of bat- 
tle was first introduced the parties were obliged to 
appear personally. Later they might appear by 
champions who were required to be witnesses. At 
a still later period professional fighters, not wit- 
nesses, were allowed to appear for either party. 
This led to many abuses, there being instances where 
a man of wealth, expecting to sue or be sued, would 
engage all the leading champions, thus depriving 
his opponent of all chance of a fair trial. 

Such was wager of battle, that strange contribu- 
tion of feudal militarism to England’s forms of trial. 
The opposition to it caused it to gradually fall into 
disuse, but, having never been formally abolished, 
it, although seldom used, continued to be a right 
whicn could not be refused in some felonies, and in 
civil actions on a writ of right. A legal derelict, 
wager of battle weathered the reform storms of cen- 
turies and drifting about, almost unknown, upon 
the bosom of English procedure, witnessed the de- 
velopment and the final decay of its parent, feudal- 
ism. It was finally abolished by parliament in 1819, 


The most important of these | 


| 


| the ecclesiastical courts. 
the shire-reeve or | 


This court had jurisdiction over civil and | 








after having been successfully appealed to in two re- 
cent capital cases. 

Another product of the conquest was the rise of 
On account of the services 
rendered by the many stout-hearted, soldierly men of 
God who acocmpanied the conqueror, and also be- 
cause of the reverence in which the Christian belief 
was held in that day, it was ordered by the king that 
all churchmen be privileged from trial in the ordin- 
ary lay courts, and only be forced to submit to the 
judgment of courts composed of churchmen like 
themselves. From these courts appeals lay only 
to the king in council. In addition to the powers 
conferred upon them by the sovereign, the ecclesias- 
tical courts soon acquired jurisdiction over all 
matrimonial and testamentary causes arising in the 
kingdom at large. For a while it seemed as though 
they might become one of England's greatest courts, 
but all doubt was set at rest by the action of the 
king’s court in arbitrarily defining the jurisdiction 
of the ecclesiastical courts, and in strictly confining 
them within the limits so laia down. Later the es- 
tablishment of the probate and divorce court took 
from them their early importance. 

From the judgments rendered by the county, 
manorial and local courts, as well as from the sur- 
viving moots and the ecclesiastical courts, an appeal 
might be taken to the king in council. This coun- 
cil thus became known as the Curia Regis or king’s 
court. Its members, besides their judicial func- 
tions, also had charge of the finances of the kingdom, 
and because of this they were often called upon to 
settle disputes arising between the king’s debtors 
and the sheriff. When sitting in this capacity the 
council was called the court of exchequer, and its 
members were known as barons of the exchequer. In 
order to insure an honest collection of the king’s rev- 
enue the kingdom was divided into districts and each 
baron was assigned to make a circuit of all the shires 
in his particular district, to receive the sheriff’s re- 
ports and to settle all disputes arising over the col- 
lection of the revenue. This is the first “ judge’s 
circuit” known to English 1aw. Those itinerant 
judges did not confine themselves exclusively to ex- 
chequer matters. They first sat as barons of the 
exchequer for exchequer business and then as mem- 
bers of the king’s court for general judicial business. 
By the Assize of Clarendon (1166) it was provided 
that twelve lawful knights from each hundred and 
four from each township should appear before the 
judges when they made their circuit and inform the 
court of any persons within the district who were 
suspected of crime, and weigh the evidence against 
them and decide whether or not they should be re- 
quired to present themselves for trial. This is the 
first formal jury which we meet with in English 
history. It is the counterpart of our modern grand 
jury. 

The same assize which marks the introduction of 
the formal jury into England abolished the time- 
honored trial by compurgation. So technical had 
compurgation become that the people who less than 
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a century before had regarded it as a sort of palla- 
dium of liberty now universally approved of its 
abolition. Ten years later (1176) the Assize of 
Northampton made permanent the division of the 
kingdom into judicial districts. Under this new 
order there were six districts, three judges being 
assigned to each district. It was about this time 
that those itinerant judges began to be known as 
judges in eyre. Two years after this last division | 
judicial corruption had become so common that the 
king (Henry II) reduced the whole number of cir- 
cuit judges to five, and from their decisions allowed 
appeals to himself in council. 

Upon the hearing of those appeals the king was | 
generally represented by his justiciar, who had vice- | 
regal powers, and acted as a kind of chief justice of 
the council. Finally the great number of cases 
brought before the council required its members to 
confine themselves entirely to judicial work, leaving 
the other affairs of the kingdom to other hands. 
This not sufficing, the council was divided into two 
branches, each branch having a defined jurisdiction. 
The higher branch, in which the king continued to 
sit, though seldom in person, had charge of all cases 
in which the king was a party, except matters relat- 
ing to the royal revenue. It retained the name of 
king’s court, and was later to become famous as 
the court of king’s bench. To the other branch of | 
the council was assigned the hearing of all civil 
actions arising between subjects. It became known | 
as the court of common pleas. The king’s bench, | 
with the common pleas and the exchequer, became | 
the great common-law courts of the realm. As 
might have been expected, the business of the com- 
mon pleas was much greater than that of the two 
other courts combined. Because of this encroach- 
ments were made upon the jurisdiction of the com- | 
mon pleas by both of the other courts. Certain | 
classes of persons had the privilege of suing and be- 
ing sued in the king’s bench and exchequer. By 
fictions of law all persons in the kingdom were 
brought within these classes. The common pleas, 
however, did not lose its original jurisdiction in such | 
cases and it managed to retain exclusive jurisdiction 
of real and mixed actions. Those courts being the 
king’s superior courts, all actions in them were com- 
menced by a bill or by an original writ issuing out 
of chancery, and sealed with the great seal. The bill 
or writ was made returnable in whatever court a | 
suitor desired. Upon the return day the parties were 
required to attend at the place at which the court | 
sat, which meant in whatever part of the kingdom 
the king was at the time sojourning. This practice 
of requiring the courts to attend upon the person 
of the king was the cause of great inconvenience 
and was only remedied by the provision of Magna 
Charta that they should be permanently located 
at Westminster. During the same year that the 
great charter was wrested from the unwilling 
John (1215) the fourth council of Lateran formally, 
and in no uncertain language, declared the opposi- 
tion of the church to trial by ordeal. So strong ' 





was the influence of the church at the time that five 
years later we look in vain for mention of the ordeal 
in the records of English courts. 

England had now lost two of its most common 
modes of trial, compurgation and ordeal. Their abo- 
lition left a void which required filling. The 
remedy was found in an unexpected quarter. In 
the petty assizes, instituted for the trial of certain 
real actions for inheritances, etc., a statutory form 
of procedure had been provided. This required 
that the main fact in issue be drawn up in the form 
of a question and submitted to twelve lawful men 
from the district for an answer. This was an 
adaptation to English needs of practices which had 
prevailed upon the continent for centuries. In Eng- 
land it was called an enquest de pays. The members 
of the enquest appeared before the court upon the 
return day and gave their answer. It was soon dis- 
covered that the mere answering of the question 
as formulated would as often work injustice as 
otherwise. This is illustrated by cases in which 
the defendant had acted as charged, but was justified 
in so doing. To remedy this defect the defendant 
was allowed to plead an exception, which resembled 
our answer, and was grafted from Justinian. It 
was held by the court that as the “ recognitors” 
were before the court, they could answer any ques- 
tion which might arise in the case without the 


| court’s being required to summon a new set of men. 


The parties, as well as the court, were bound by the 
answer to those questions of fact. 
This method of arriving at the truth of questions 


| of fact was so successful in the petty assizes that it 
| soon spread to the eyres, first, by consent of the 


parties, later by order of the court itself. The court 


| was enabled to enforce this by the introduction of the 


exception into the cyres, the judges holding that, as 
the exception was an innovation, it was not strictly 
subject to the old forms of trial and might, at the 
demand of either party, be submitted to an enquest 
de pays. In most criminal cases it was held that, 
as the king was a ‘party, he could refuse any other 
form of trial. At first the prisoner could not be tried 
until he agreed to submit to the enquest. But this 
was soon changed and left to the discretion of the 
different judges. 

Thus it was that the most famous form of trial 
known to civilization was perfected at a time when 
England most needed it. It filled the vacancy left 
by the abolition of compurgation and the ordeal. 
It raised the standard of the English judiciary, be- 
cause under the new order judges were enabled 
to shift the burden of deciding close and intricate 
questions of fact to the jury, and so to save them- 
selves from the influences which would otherwise be 
brought to bear upon them in the decision of a case. 
In the eyres, too, it was a very convenient method, 
for there were a number of knights required to at- 
tend each sitting of the court. In criminal cases 


it was not uncommon to find that some of the same 
knights who had, as members of the grand jury, 
presented the accused for trial also sat as petit 
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jurors upon his trial. There were many protests 
against this practice, but jurors were, in that age, 
expected to acquaint themselves with the facts, and, 
if their private investigation of defendant’s actions 


| Criminal procedure had changed but little. 


modifications of the actions mentioned above. 


Habeas 


| corpus was such a wonderful power that for a while 


had convinced them of his guilt, he alone was to | 


blame. If any person not a juryman was ac- 
quainted with the facts, he was allowed to appear 
before the jury and give information. Later it was 
required that part of the trial jurors should be 


ignorant of the facts altogether in order that they | particular in their interpretation of these writs that 


| the 
found more likely to insure an impartial trial, soon | 


might be free from prejudice. This method, being 
advanced in popular favor and it was finally decreed 
that all of the trial or petit jurymen should be un- 
acquainted with the facts. 


In the meantime (during the reign of Edward | 


III) a new tribunal had been evolved out of the 
personal power of the king. It became known as the 
court of star chamber and proved popular with sov- 
ereigns, especially those of the house of Tudor, be- 
cause of its peculiarly soporific influence upon the 
political malcontents and social philosophers of the 
time. It was a ready weapon in a tyrant’s hands, 
and for ages hung like a pall over the nation. It 
was only abolished at the close of the reign of 
Charles I. 

For the next few centuries the story of procedure 
is the story of the creation of various forms of 
action, originated to enable the courts already de- 
scribed to carry out the objects of their existence. 
Those forms, like the courts themselves, were a 
development. Most of them originated in the chan- 
cery, but were returnable in the common-law courts 
and in those latter courts they were put to the test 
which determined whether they should be cast aside 
as inadequate or whether they should become fix- 
tures in English jurisprudence and English legal 
history. With those that were discarded we will 
spend no time. To the permanent class we must 
give some study and effort, for from it sprung the 
forms of proceeding which almost universally pre- 
vail in English and American courts to-day. 

Of the various processes called into use the first 
was usually a summons, which required the party 
proceeded against to appear and answer to the plaint- 
iff's action. Upon defendant’s failure to appear a 
writ went out bidding the sheriff seize the property 
in dispute and hold it as a guaranty of defendant’s 
appearance at the next term of court, upon failure 
of which appearance the property was adjudged to 
the plaintiff. This distress naturally gave rise to 
new processes, one called a writ of right, for. the 
recovery of real property, and another replevin to 
recover personal property wrongfully seized. After 
a judgment ejectment was often necessary and it 
soon became a regular form of action. In order to 
prevent a repetition of the offense on the part of 
the aefeated party he was sometimes obliged to give 
security. From the breach of such agreement arose 
the action of covenant. All other civil actions arose 
in the same way, having been called into being 
as they became necessary. The most of them were 





the people seemed to reverence it more than use it. 
Upon its reaffirmance by successive sovereigns it 
became the great safeguard of popular rights. 

As the forms of action grew in number the writs 
grew proportionately. Every form required its par- 
ticular writ and the common-law courts were so 


slightest variance between the writ and the 
action itself was fatal. This was upon the ground 
that, as the writ gave the court jurisdiction, the 
writ bound the court, so that only the relief asked 
for could be given. This theory made endless dif- 
ficulty for the suitors in the English courts and 
made of the common-law procedure a very un- 
wieldy system. Another practice of the courts which 
was akin to the above was the following of prece- 
dents laid down in previous cases. For more than 
three centuries the courts industriously spun a web 
about themselves so that suitors were often unable 
to obtain justice because of formal errors which 
in no way involved the merits of controversies, or 
because some court, in a past century, in a similar 
case, had laid down a principle of law which future 
courts felt themselves called upon to follow. 

In this extremity people, as a last hope, in cases 
where it was impossible to obtain justice in the com- 
mon-law courts, began to appeal to the king in per- 
son, as had been the custom during earlier reigns. 
This practice was renewed to a slight extent during 
the time of Richard II and increased in successive 
reigns as the incompetency 
courts increased. 


of the common-law 
The hearing of those appeals was 
generally left by the sovereign to his chancellor, who, 
being the king’s confessor, and, as such, the keeper 
of his conscience, was most competent to represent 
the king in the dispensation of justice. The king 
was free, both from the formalism and the precedents 
which bound the court of common law, and thus 
the chancellor could decide each case upon its 
merits, looking to the equities rather than to the 
form of the action. 

So the chancellor became a great judicial officer. 
From custodian of the great seal, an office destined, 
as Fleta describes it, “to hear and examine the 
petitions and complaints of plaintiffs and to give 
to them, according to the nature of the injuries, due 
remedies by the writs of the king” (Liber II, cap. 
XIII). Chancery under this new practice became 
one of the great courts of the realm. It was known 
as the court of equity, as contradistinguished from 
the other courts, which were called courts of law. 
The business of the chancery increased rapidly and 
it soon became more powerful than the common- 
law courts themselves. During the reign of Henry 
VIII the latter courts, having become alarmed at the 
increasing power of chancery, began to make efforts 
to regain some of the patronage which their nar- 
row formalism had lost them. Those efforts were 
made mainly along statutory lines, although in some 
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cases the courts did not hesitate to adopt equitable 
remedies and forms. But whilst chancery was 
slowly influencing the common-law courts it was 
itself being seriously affected by the malady which 
had weakened’ those same courts. Surfeited with 
power, the chancery had soon formed such a re- 
spect for its previous decisions that it began to 
apply the rules laid down in them to later cases. 
The equity court, however, when occasion seemed to 
require it could refuse to be bound by those prece 
dents, a power whicn, if at all, 1n the common-law 
courts was seldom used. Notwithstanding this re- 
serve power, the result of the precedent-following 
tendency was the building up of an even more com- 
plex system of procedure than had formerly pre- 
vailed, and the defeat of the very raison d’etre of the 
equity courts. 

When the first of the Hanovarians ascended the 
throne the English judicial system was composed 
mainly of two great divisions, one legal and the 
other equitable in nature, both intensely technical 
and with a love of formality that was senselessly 
narrow for such a time. They had been reared in 
a less-enlightened era and their procedure now be- 
gan to press strangely upon the brow of justice. 
But England never rushes headlong into reform or 
experiments. Once an institution takes root in Eng- 
lish soil time only can remove it, strangely 
impractical though the institution itself may be. 
Thus two Georges were to end their reigns and 
a third George was to ascend the English throne 
before the people were to begin to even think of 
remedying the defects of their system of dispensing 
justice. It was at that time, when the writings of 
the French political and social philosophers were 
creating a feeling of unrest on the continent and 
in America that a voice was heard crying in the 
English juridicial wilderness and a figure was begin- 
ning to appear and to grow more imposing as its 
mission became understood. The figure and the 
voice were those of one of the most thoroughly 


dissatisfied beings of that much dissatisfied age. | 


Jeremy Bentham, one of the grandest, and at the 
same time one of the most neglected characters in 
English history, was born in 1748. After a severe 
course of study he began the practice of the law 
with fairly-brilliant prospects. The narrow formal- 
ism which then prevailed in his chosen profession 
soon caused him to completely change his plans. 
He resolved to do that which a long-suffering Eng- 
lish bar had never dared to do—to overthrow the 
time-honored. practice of the English courts and 
to replace it by a more elastic and reasonable sys- 
tem of procedure. 

His attacks upon the old system, as set forth in 
his “ Fragment on Government” and “ Paper Rela- 
tive to Codification,” were soon productive of re- 
sults. Defenders of the ancient formalism sprang 
up by the score and attempted to answer Bentham’s 
criticisms. With the exception of Lord Pome, the 
English bench and the most eminent members of the 
English bar opposed the suggestions of the writer. 


Bentham and his followers, though few in num- 
bers, were beginning to interest the less-prejudiced 
of the English lawyers in their crusade. The 
movement spread to the newly-established republic 
,of America and here the battle was waged more 
fiercely and with quicker results than in the mother 
country. The American lawyers of this period were 
far more progressive than their English contem- 
poraries. They had less of that reverence for an- 
| cient customs than had their foreign cousins. For 
a short time the American reformers were held in 
| check by the conservatism of the American bench, 
but finally the reform wave became so great that 
the judges were carried along by it, and in 1848 a 
codification of adjective law was enacted in New 
York. This code was the work of David Dudley 
Field, who modelled it, to some extent, after the 
Livingston Code, adopted in 1805 for Louisiana. 
The adoption and successful operation of the New 
York Code was a powerful weapon in the hands of 
the reform forces in England. Bentham had passed 
away (1832), but his disciples had continued the agi- 
tation. They cited New York as an example of a 
country having like institutions as themselves where 
the practicability of code pleading had been success- 
fully demonstrated. Finally the English laity be- 
came interested and lent their influence to the 
reformers. The tide had now strongly set in the 
direction of reform. It was greatly accelerated by 
the narrow, yet undeniably learned, opinions handed 
down at the time by Baron Parke, one of the fore- 
most opponents of the proposed innovations. It was 
now seen by all that the success of the movement 
was assured. Many schemes were proposed to effect 
the desired reforms, and from them were evolved 
the minor practice changes of 1852, and the present 
practice act adopted in 1867. Of the many merits 
of this enactment it is unnecessary to speak here. 
| Its distinguishing feature, like that of its model, 
the New York Code, was its provision uniting all 
| of the great law and equity courts into one Supreme 





Court of judicature so that one tribunal might ad- 
| minister both legal and equitable remedies. 

| In 1881, a Penal Code and a Code of Criminal 
Procedure, both compiled by David Dudley Field, 
and each a model of its kind, were adopted in New 
York. Previous to this, after twenty-eight years of 
successful operation the original New York Code 
was repealed, in answer to an imaginary sentiment 
against it, and was succeeded by the present Code 
of Civil Procedure (1876-1880). The latter is mainly 
the work of the late Montgomery Throop, and 
although possessing some merit, is as a whole such 
a voluminous affair that it defeats the end of all 
| codification, simplicity. In justice to its compiler, | 
may say that the present Code as it stands upon the 
books is a far different work than the one originally 
submitted to the legislature by Mr. Throop. The 
‘legislature, in a manner not uncommon with such 
| bodies, made a bad matter Subsequent 


worse. 


| amendments have but added to the confusion. As it 
Procedure 


‘now stands the Code of Cuvil is an 
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illogical combination of both adjective and sub- | 
stantive law which is at once a danger and a disgrace 
to the Empire State. A movement is now under 
way which, it is to be hoped, will result in the | 
remedying of its most important failings. 

I will not, however, attempt to deal even generally 
with the practice under our present code. It is in a | 
too unsatisfactory state to be treated of in the limited 
space assigned to this article. Besides, the union of 
both bench and bar in the demand for relief seems to | 
wararnt the belief that in the near future the Code 
will either be supplanted by a more reasonable com- 
pilation, or will itself be so radically changed as to | 
accomplish the much desired reforms. | 

In the meantime New York, the pioneer amongst 
English-speaking States in the pathway of a simple, | 
elastic procedure, must remain buried in and be- | 
wildered by the entanglements of a codical maze 
which makes the unfortunate practitioner who is 
forced to labor under it regret the passing of the 
simpler and more logical Field Civil Code. 


CuHaries H. F. REILy. 
a 


SHOULD ATTORNEYS’ CLAIMS BE PRE- 
FERRED. 

ihe scope of the lien laws affording protection to 
the attorney for his fees has always been very broad, 
both in England and the United States. 

Under such laws the attorney has a lien for his 
services On moneys or property in his possession. 
or under the control of the court. 

These laws are very well as far as they go, but the 
questicn is suggested whether a further protection is 
advisable in the case of bankrupts and insolvents | 
against whom the attorney has such claims. 

‘nis protection can be secured only by giving the 
claims of attorneys a preference over the claims of | 
other creditors. | 





In order to procure such protection is has been | 
contended in that the claim of the | 
attorney was embraced in the provision of chapter | 
370, Laws New York, 1885, which gives the claims | 
of operatives and laborers” earning 
“wages” a preference; but it is distinctly held that 
the statute does not apply to services rendered by an | 
attorney, whether engaged at a stipulated salary or | 
otherwise. 


various cases 


| 
‘employes, 





However, if we accept precedents which have 
afforded such generous protection in regard to grant- 
ing liens, it would seem that, by analogy, the pro- | 
tection should be extended to granting preferences. 
If it be proper to give a lien on money or property 
belonging to the client before it comes into his hands, 
upon his failure or refusal to pay the fees of his 
attorney, it seems equally proper that the rule should 
be extended, as far as possible, to the moneys or 
property after they come into the possession of 
the client. 

The attorney’s services are of a special nature 
which require ample protection. He occupies a posi- 





tion different from the ordinary creditor —a _ posi- 
tion of trust and confidence; and upon the attorney 
the client is quite dependent. 

The attorney has sacrificed time and labor, and, 


| often, heavy disbursements for the benefit of the 


client, when such services and funds might have 
been much more advantageously employed. He has 
jealously guarded the rights and interests of his 
client, and has, perhaps, been the means of greatly 
prolonging the life of the business and preserving 
the capital. And to him, it would seem, a greater 


| debt of gratitude is owing than to any one else. 


But on no theory can the claim of an attorney be 
preferred, either in the New York or in the United 
States courts; and the only way to remedy the de- 
fect is by appropriate legislation granting such claims 
preference over other creditors. 

As the representatives of our profession have al- 
ways appeared well able to procure proper protective 
laws, it seems odd that a safeguard in this respect 
has not been adopted. 


CLypE WIsE PortTLock. 
71 Broadway, New York city. 
a 


INFLUENCE OF THE AMERICAN GOVERN- 
MENT ON CHARACTER. 


By Joun FREEMAN BAKER. 


“ Before everything, liberty.”— Joun SELDEN. 


What is the influence of our polity of government 
on the character and intelligence of the people, and 
does it tend to create a catholicity of feeling among 
them? 

The well-nigh perfect scheme of government, so 
dearly purchased, and so ably devised by the wise 
patriots of over a century ago, based as it was upon 
the best models of the world, is, doubtless, more 
conducive to the general welfare and intelligence of 
the people than any other nation the sun shines 
upon. And one reason is that education, the bul- 
wark of safety in a republic, is everywhere en- 
couraged. 

As education has always been one of the deepest 
principles of independence, so in a government 
where the people fill all the branches of the 
sovereignty, intelligence has always been the life 
of liberty. 

As to the kind of government under which we live 
we would say: Inasmuch as by the Constitution, the 
legislative power is vested in a congress composed 
of a senate and house of representatives, whose 
members are chosen by the people; and as the 
executive is chosen by electors appointed in such 
manner as the State legislatures may direct, and 
both legislative and executive branches are chosen 
by the people, the government of the United States 
is in truth and in fact, a democratic-federative re- 
public. While they are in effect distinct, the 
powers of the several departments are in reality dis- 
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tributed and blended so as to make a symmetrical 
and harmonious national government. 

Whether such form of government is more condu- 
cive to the development of a liberality and broad- 
mindedness and elements which inspire a larger 
sphere of usefulness, has sometimes been questioned 
by publicists. The very fact, however, that each 
man’s vote is to weigh equally with any other 
man’s naturally tends to create in him an intelli- 
gent interest, and in the general seeking after all 
the bearings of any question, before the people, he 
comes into a feeling of catholicity and broadness of 
view, realizing that each man’s opinion has as 
much weight as his own. Thus our government is, 
in the nature of things, most potent in its influence 
on the intelligence and character of the people. Mr. 
Lowell somewhere says that without the stimulant 
of a national consciousness, no literature can ac- 
quire strength to detach itself and begin a life of its 
own. 

The trend and inspiration under the American 
government is to make man trustful and self-reliant, 
for he has no hindrances to progress, save only that 
he is required to act within the pale of the law. 
“Trust thyself; every heart vibrates to that iron 
string,’ says Emerson. 

While the tendency, under our federal organism, 
conduces to individual and national progress, there 
is a well-grounded principle in the citizen to ac- 





cept the conditions in which he is placed and to con- | 


fide himself to the spirit of his age. Our people 
are proud of their history, and their flag, and what 
it stands for. They are affectionately attached to 
their homes,—the father’s kingdom, the child’s 
paradise, the mother’s world. These inherent quali- 
ties make good citizens, in that they develop a 
nobler nature, inspire a broader intelligence, and 
generate an altruistic spirit. So, whether a man 
wield the pen, or delve in the soil, or sell the 
products of the soil, he is honored and respected as 
long as in his dealings he makes honesty his motto, 
and lives up to it. 

Is there any other nation where class distinction 
is so slight, and where such genuine respect is 
vouchsafed to the working masses? No. And all 
this results from our beneficent form of government. 
Labor is ennobled, not degraded. 


” 


The Constitution says “ We, the people:” there- 
fore, whoever says “ We the classes,” is a traitor to 
American institutions. Classes in a republic is a 
contradiction in terms. What is the dividing line? 
Wealth? If so, how much? Ifa man is poor is he 
one of the masses? When labor, thought and thrift 
have filled his pockets, is he one of the classes? If 
so, all men may destroy th edividing line. 
there is no line to destroy. 


The poem of William Knox, commencing: “ Oh! 
why should the spirit of mortal be proud?” which 


If not, | 


——— 


charity and brotherly love which *pervades the 
hearts of the people, and which is both elevating and 
sublime. The poem prefigures the mutability of al] 
things, and teaches us the lesson of life — hope — 
love — resignation. And from every home there 
is breathed forth the spirit of Pope’s “ Universal 
Prayer,” so full of beauty: 


“Teach me to feel another’s woe, 
To hide the faults I see; 
That mercy I to others show, 
That mercy show to me.” 


Not only progress and faithfulness are found in 
such a soil, but literature and the arts find a con- 
genial clime in which they will ever thrive in jull- 
ness and grandeur. 

From age to age in this country, there have been 
footprints on the sands of time which have inspired 
and stimulated aspiration, and have taught the wise 
lesson,— to labor and to wait. 

The distinctive elements of character in the 
American people, by reason of the fact that they 
are untrammeled, free to act their part and work out 
their destiny, make them faithful to their home and 
to their country. 


“For as old Atlas on his broad neck places 
Heaven’s starry globe, and there sustains it, so 
Do these upbear the little world below 
Of education, patience, love and hope.’ 


These are the virtues taught in the schools and 
colleges of America. These inspire a profound love 
of country, a universal respect for labor, and good 
fellowship. 

Here, the citizen is always ready to award a 
meed of praise, and to look with pride upon that 
man, be he wordly rich or poor, who presents to 
his fellowmen a character. And here, too, man is 
ennobled by freedom and opportunity, while he has 
a wider-visioned intelligence, a susceptibility of a 
more rounded development than in any other 
country in the world. 

Filled with the sacred, heroic and glorious mem- 
ories of the past, we are justly proud of those 
architects who builded so well. From their exten- 
sive knowledge of the science of government, our 
forefathers were enabled to establish a symmetrical 
organism, and to avoid the political Charybdis on 
the one hand and the Scylla on the other, upon 
which ancient republics had foundered.3 


So long as the people remain faithful to them- 
selves and to the principles upon which our gov- 
ernment was established, so long will it endure. 
But, if through wily machinations of men seeking 
self-aggrandizement and power, that liberty which is 
the life of the institution, should so far be degraded 


| into license and corruption as to eat out the heart- 


was often read by President Lincoln, during the: 


period of his severest trials, breathes a sentiment of 


(1) Beveridge in his Address on Lincoln 


| 


| 


essence of the organism, then may be heard in dull 
cadence, the death-knell of the republic. 
We stand, as a people, on the threshold of a 





(2) Coleridge 
(3) Baker on The Federal Constitution. 
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new century and a new age; a new age of political 
knowledge, of science, and of art; a new age of 
charity and brotherly love; a new age of interna- 
tional fellowship, of justice and liberty. 

May the spirit of our patriot sires hover over our 
Jand and guide our people in the paths of national 
concord and national peace. And may the federal 
Constitution, erected by those faithful architects, 
and which, through sunshine and through storm, 
has accomplished so much for mankind, forever con- 
tinue to be the palladium of liberty, and the guiding 
star of the American nation. 


————— on 
“THE FOURTH” AT THE PAN-AMERICAN. 





The citizens of Buffalo propose to celebrate the 
Fourth of July in the old-fashioned way in honor 
of the one hundred and twenty-fifth anniversary of 
the Declaration of Independence and the Pan-Ameri- 


can Exposition. It is promised that this will be the | 


greatest holiday celebration in the history of the city. 
There will be special features appropriate to Inde- 
pendence Day at the Pan-American Exposition. 
The fireworks display by Pain will be the grandest 
ever witnessed. The eagle will scream louder than 
ever before at Buffalo, and the Pan-American Expo- 
sition on the Glorious Fourth. 


+ ——_—_ 


FIFTIETH ANNIVERSARY OF THE ALBANY | 


LAW SCHOOL. 





That sterling and increasingly-popular institution 
of legal learning, the Albany Law School, celebrated 
its fiftieth anniversary on May twenty-ninth with 
appropriate and carefully-planned exercises. These 


were opened by Chief Judge Alton B. Parker, of the | 
Class of ’72, in the presence of a distinguished audi- | 


ence, with an appropriate address. The anniversary 
address was by Judge Goodrich. 

Mr. George Lawyer, of the Albany bar, in an his- 
torical address, then traced the growth and develop- 
ment of the Albany Law School since its founding. 
He closed as follows: “ With fifty years of experi- 
ence and labor, with a board of trustees zealous 
to guard, and an able faculty to direct its course, 
there is every reason to believe that the Albany Law 
School will continue to maintain its place as a leader 
among the technical institutions of the State and 
nation.” 

Following Mr. Lawyer, Dean Fiero spoke on “ The 
Albany Law School in Its Relation to Legal 
Eduation.” 

At the graduation exercises the honorary degree 
of doctor of laws was conferred upon William 
McKinley, president of the United States, a gradu- 
ate of the school in the Class of ’67. The announce- 
ment was made by President Andrew V. V. Ray- 
mond, president of Union University, who after- 
wards read the following telegram received by 
President Amasa J. Parker, of the board of trustees: 


“ Canton, O., May 29, 1901. 
“T extend congratulations to the trustees of the 

Albany Law School on the completion of its fiftieth 

year of work, and beg that you will convey to those 

participating in the anniversary exercises cordial 

congratulations and good wishes. 

“Witttam McKINLEy.” 


Hon. Amasa J. Parker presided, with President 
Raymond, the speakers of the evening, the faculty 
of the school and several eminent guests on the stage 
with him. Prizes were conferred as follows: 

Edward Thompson Co. prize, “ Encyclopedia of 
Pleading and Practice,” or a set of “ American and 
English Encyclopedia of Law,” as the student may 
elect, for the best thesis upon a subject assigned by 
the faculty, awarded to Charles H. F. Reilly; honor- 
able mention, Duncan Douglas. 

Amasa J. Parker prize, fifty dollars for the mem- 
ber of the graduating class who has the highest 
standing, awarded to Frederick E. W. Darrow; 
| honorable mention, Charles J. Herrick. 
| Dean’s prize, a set of “Special Actions and 
| Special Proceedings,’ by J. Newton Fiero, to the 
| member of the graduating class who has excelled in 
|class work and examination in “ procedure” during 
| the course awarded to William Lloyd Widdemer. 
| Bender prize, a set of “American Electrical 
Cases,” to the member of the graduating class who 
| has reached the highest mark in examination on the 
subject of “ Corporations,” awarded to Frederick E. 
W. Darrow. 

Faculty prize, twenty-five dollars, for the best 

moot court work during the course, awarded to 
| Charles J. Herrick; honorable mention, William 
| Loyd Widdemer and Henry Hirschfeld. 
; Diplomas conveying the degree of LL. B. were 
conferred upon the following students: William H. 
Bushnell, H. Bradley Carroll, Harry E. Clinton, 
H. Westlake Coons, Clarence E. Conant, Carl G. 
Cunningham, Ralph Monroe Crannell, Frederick E. 
W. Darrow, Duncan Douglas, Michael J. Driscoll, 
Robert M. Eames, Fred H. Eggers, William E. Fitz- 
simmons, Robert Frazier, Elon Gilbert Galusha, 
James F. Hennessy, Charles J. Herrick, Henry 
Hirschfeld, Harold Jay Hinman, William J. T. 
Hogan, Northrup R. Holmes, Frank R. Keeshan, 
Harry Edson Keller, William B. Partridge, James A. 
Quinn, Charles J. Russell, Frederick N. Rutan, 
Charles H. F. Reilly, Leslie M. Saunders, Stanley 
B. Sherman, Dayton Fuller Smith, George O. Tuck, 
Chester A. Van Arsdale, Edwin H. Van Dyck, 
William M. Verbeck. 

Diplomas of graduation were conferred upon the 
following students who have attended one year pre- 
ceded to two years of legal study: Howard H. Borst, 
Wiliam A. Davidson, Joseph Delaney, Charles F. 
Doyle, R. Monell Herzberg, Dallas M. Hazelton, 
Guy O. Hinman, John Gibson Hinman, John C. 
Lamon, J. Edward Lundrigan, Michael E. McTygue, 
Ray Waldo Merrill, Edward Monahan, Charles E. 
Norris, John Pallace, Jr., James W. Russell, Francis 
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J. Shaffer, Fox »ponable, Frank X. Sullivan, Richard 
A. Terry, George M. Velie, William Lloyd Widde- 
mer, William P. Wilfert. 

‘1 ne address to the graduating class was by Wil- 
liam H. McElroy, LL. D., of the Class of ’61. 


——— ¢—_ — 
RUMORS ABOUT “THE OCTOPUS.” 





There is a rumor current to the effect that Mr. 
James B. Lyon is the defendant in a suit brought 
against him for non-fulfillment of contract, involv- 
ing something like $60,000. 

The perquisites of Supreme Court Reporter 
Marcus T. Hun, to which we return in accordance 
with a promise previously made to our readers, is a 
subject of perennial interest to the profession as well 
as to the incumbent of this “fat” position. The 
reporter receives the sum of $2,000 for the copy- 
right of each volume,—and there were thirteen 
volumes issued last year. This makes the com- 
fortable little perquisite of $26,000. In addition to 
this, he receives between $2,000 and $3,000 for copies 
of opinions furnished, besides about two hundred 





copies of each volume issued, making 2,600 copies in 
one year, delivered to him free of cost, in fulfillment 
of his very shrewd contract. But this is not all. 
He gets besides, from four to five proofs of each 
volume, in addition to two plate proofs and also 
three copies of each index, and compels the con- 
tractor also, to make all corrections free of cost to | 
him. We should tnink the profession would regard 
this as rather a heavy price for the work done by the | 
reporter, which we are confident, many lawyers fully | 
as competent as Mr. Hun would be willing to under- | 
take for $6,000 a year. 
Mr. Danaher, counsel for “ The Octopus,” on the | 
occasion of the opening of bids for legislative print- | 
ing by the secretary of State, recently, told the | 
awarding board, with a grave and solemn face, that | 
the new bid made by the aforesaid Octopus would | 
result in a saving to the State of more that $66,000. | 
“The Octopus,” when it heard this statement, | 
wagged its tail, looked benevolent and assumed the | 
air of a public benefactor. | 
We desire to extend our condolences to the head | 
of the Printing Octopus upon being compelled by the | 
decision of the unfeeling Supreme Court of the | 
United States to pay to the town of Tonawanda, | 
back taxes on real estate in that town to the amount, | 
it is said, of some $40,000. | 
} 


ictal bias 
NEW BOOKS AND NEW EDITIONS. 








| 
Cyclopedia of Law and Procedure. Vol. 1. New| 


York: The American Law Book Co., 1901. 


The perplexing problem which confronts every 
practicing attorney is where to find the correct state- 
ment of the principles of the law with certainty and 
expedition. Because of the rapidly accumulating 





conflict of interests in modern phases of civilization 


| writer of large experience. 





thousands of legal problems are brought forward for 
solution which were unknown to the former genera- 
tion of practitioners. The adjudication of such 
problems, of course, involves previous decisions of 
the courts which are logically allied with them, and, 
unless the lawyer has at hand some medium which 
will guide him safely through this labyrinth of decis- 
ions and lead him directly to the principles for which 
he is searching, he will frequently fail to find his 
bearings and become confused and unsuccessful in 
his practice. The multitudinous. decisions incor- 
porated in the official reports, and the endless array 
of text-books which are frequently but of ephemeral 
value, have a tendency to crowd the lawyer’s shelves 
with considerable useless lumber without, at the 
same time, affording him a general key to the vast 
accumulation of legal principles which are there 
arrayed. 

Only partially successful efforts have heretofore 
been made to codify or condense the decisions of the 
courts in the shape of abridgments, encyclopedias, 
ete., which have prophesied some ideal publication 
that will yet present the whole body of the law in 
a compendious and easily-accessible form. It is for 
this reason that the bar of the country has been 
keenly interested in the proposition of The American 
Law Book Company to prepare a publication at a 
vast expense and through the co-operation of the 
leading text-book writers and jurists, which prom- 
ises once for all to satisfy this crying want. 

The publishers promise that this system will pre- 


/sent as perfect a classification of all the principles 


of the law in the light of the decisions of the courts 
as human ingenuity, indefatigable toil and a lavish 
expenditure of money can accomplish. After 
months of labor the first volume has been produced. 
It consists of nearly twelve hundred pages, embody- 
ing the subjects below specified, edited by the emi- 
nent jurists and legal writers whose names are ap- 
pended thereto. A rapid survey of these names will 
satisfy the reader that each article is a masterpiece, 
and, being a full and sufficient text-book in itself, 
saves its possessor the necessity of making any fur- 
ther purchase in the line of these subjects. 

ABANDONMENT, a _ small subject which is 
treated individually because it would necessitate du- 
plication in several titles if elsewhere treated, is very 
ably written by Mr. Frederick Geller, one of the 
most successful practitioners among the younger 
members of the New York Bar. He has a reputation 
as a legal expert on trusts and corporation law. 

ABATEMENT AND REVIVAL evidences the 
ability of Mr. Archibald C. Boyd as a legal text 
Mr. Boyd is a member 
of the Maine bar. This subject covers one hundred 
and twenty-eight pages. 

Mr. John Lehman is a recognized legal text writer 
of many years’ prominence. He is a member of the 
Tennessee bar, and writes very ably two titles, 
ABDUCTION and ACCOUNTS AND ACCOUNT- 
ING. ‘he former title treats of the criminal of- 
fense only, which is thoroughly exhaustive and 
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affords a complete exposition of the topic. Under 
the head of ACCOUNTS AND ACCOUNTING, 
one of the characteristic features of this new publi- 
cation is indicated by thoroughly treating both the 
pleading and practice and the substantive law in one 
title. ‘his feature of the Cyclopedia of Law and 
Procedure will be highly prized by the profession, 
as it indicates that this publishing house does not 
intend to split up its Cyclopedia into different series 
and thus necessitate an expensive purchase on the 
part of the attorneys. 

The titles ABORTION and ACCESSION are re- 
spectively treated by Mr. William H. Hamilton, a 
well-known leading member of the New York Bar, 
of the firm of Hamilton & Becket, formerly Boroeam, 
Ransom, Hamilton & Becket. He is counsel for 
many corporations and is vice-president of the New 
York Bar Association. His manner of treating the 
titles evidences his skill and legal training. 

A small but very important = article is 
ABSTRACTS OF TITLE, edited by John S. 
Wilkes, associate justice of the Supreme Court of 
Tennessee. He is reputed to be the brightest chan- 
cery judge on the bench of that State. 


A very important articles ACCIDENT INSUR- | 


ANCE, is treated by an eminent member of the 
Chicago Bar, Judge Thomas A. Moran, who enjoys 
one of the most lucrative practices in that city, 


and is especially acquainted with this branch of the | 


law. This title is, perhaps, the most complete and 
exhaustive treatise on Accident Insurance ever 
published. It covers seventy-four pages, treating of 
Accident Insurance, exclusive of all other kinds. 
It covers every phase of the subject — substantive 
law, as well as pleading and practice; and a careful 


reading of this title seems to satisfy the most critical | 


mind that nothing has been omitted which is essen- 
tial to the information of the practitioner. 

Every lawyer in the country knows that when the 
name of Judge Seymour D. Thompson is appended 
to any legal title it is proof, without further investi- 
gation, that the article is par excellence and beyond 
improvement. It will, therefore, be highly gratify- 


densed this article in a smaller space without 
materially curtailing its utility. 

| Another eminent text-book writer and member of 
| the New York and New Jersey Bars is Joseph F. 
| Randolph, the well-known author of a most excel- 
lent treatise on “Commercial Paper,’ who edits the 
| title ACTIONS, covering over one hundred pages, 
j}and gives apparently every phase of the subject 
which has ever been adjudicated. 

ADJOINING LAND OWNERS, a very import- 
ant subject, is treated py Judge Cole, once district 
attorney for the District of Columbia, and now upon 
the Supreme Court bench of that district. This arti- 
cle covers twenty-eight pages. 

The title ADMIRALTY is very ably treated by 
Isaac N. Huntsberger, who is an admiralty lawyer 
of long practice and seems to evidence as perfect an 
acquaintance with the subject as is possible. He has 
covered the title in one hundred and fifteen pages, 
and it would seem as though he had said everything 
on the subject that need be known. 

A small but well-written article is ADOPTION 
OF CHILDREN, edited by William A. Ketcham, an 
;eminent lawyer of the State of Indiana, once its 
_attorney-general. This subject, covering twenty- 
| four pages, indicates the thoroughness with which 
| the reports are searched in the preparation of the 
| articles in this publication. 
| The closing article in the work will, necessarily, 
| attract wide attention. It is ADVERSE POSSES- 
SION, written by Mr. W. A. Martin, of the 
Missouri Bar, who is an able text-book writer of 
many years’ standing. 

One characteristic feature of the publication is the 
|_ presentation of the citations according to their dates, 
beginning with the very latest and tracing that back 
to the original precedents. 

It is to be regretted that in this review the want 
of space prevents us from analyzing some of the 
articles in this work in order that the reader may 
understand the efficient manner in which they have 
been treated, but we believe we may conscientiously 
recommend this new publication as being the most 





ing to the bar of the country to find that this | comprehensive treatment of the titles presented that 
eminent writer appears in the first volume of the|can be found in any form of books extant. It 
Cyclopedia of Law and Procedure, editing the title | would seem that the owner of this volume would 


ACCORD AND SATISFACTION. There is not 


be absolutely assured against misinformation or 


a lawyer in the country who will feel comfortable | ignorance upon any of its titles, if he will carefully 
in his practice if he cannot have access to this article | consult it and will have no need to purchase any 
when he may require it, for he will not elsewhere | other text work upon similar titles in the prosecu- 
find such a compendious and thorough-going treat- | tion of his labors. 


ment of the subject. 


We cannot but be enthusiastic in the promise 


The writer is again delighted to discover so emi- | which this work gives to the bar of the country, and, 
nent a name as that of the Hon. George Hoadly, | if its future volumes prove to be as thorough and efh- 
once governor of the State of Ohio and a lawyer | cient as this one, and we believe they will be, judg- 
and jurist of national reputation, now of the New | ing from the character of the men having this great 
York firm of Hoadly, Lauterbach & Johnson. He is | work in charge, it is difficult to see how any lawyer 
the editor of ACKNOWLEDGMENTS. This title} can afford to permit himself to be without it. We 
covers one hundred and twenty-four pages, treating | shall look forward to each succeeding volume with 
of acknowledgments generally, as well as ac-| much interest. 


knowledgments of married women. It, apparently 


would have been almost impossible to have con- 


‘ The price of the work is $7.50 per volume, but 
advance subscribers may at present receive it at 
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$6 per volume. Sales are made by subscription only lis, of course, a woman in the story, whose capture 
through the American Law Book Company, 76 Wil- | by the Indians and subsequent rescue are the part she 
liam street, New York city. plays in securing the hero’s vindication, make up 


, | the leading motif. The stdty is written in the well- 
Probate Reports Annotated. Edited by George A. | k ‘all thi , 
Clement, of the New York Bar. New York: | VOW? Se of this popular author, and the reader 


Baker, Voorkis & Co. 1908 | will find himself carried along with it from the 
aker, Voorhis * . 


opening chapter in spite of himself. 
This is volume 5 of the very valuable series. It | 
contains some ninety selected cases, thirty of which Flowers and Ferns in Their Haunts. By Mabel 
have editorial notes. These, as usual, have been pre-| Qsgood Wright. New York: The Macmillan Co., 
pared with much care and thoroughness and will be | 1901. 
found of great value to members of the profession | 


; ith b fai Th ‘ago It would be very difficult, if not impossible, to 
y airs. serie -|. : ‘ 
having to do with probate afairs 3 “2 | imagine a more attractive or more useful book than 
tains what has been well termed “the cream of 


2 this to the lover of plant life—and who is not? In 
probate law. | her peculiarly-felicitous style the author tells the 
A Compilation of the Bax Examination Questions | story of the buds and blossoms as she has hereto- 

of the State of New York Since 1896, With | fore told that of the birds and four-footed animals. 
Answers, References and Notes. Edited by Wil- She tells it in a way that is not only scientifically 
son B. Brice, of the New York Bar. Albany: porary because based upon true knowledge, but 
Matthew Bender, 1901. | suited to all understandings. The quaint introduc- 
| tion is to “ Nell Gwynne, my pony (by whose name 
there hangs a tale), in recognition of our friendship 
| of fifteen years and of her intelligence in knowing 
when to stand still.” The author’s intense, absorb- 
|ing love of nature will be found to be contagious 
by every reader of this most delightful book. It is 
profusely and exquisitely illustrated with half-tone 
reproductions from photographs of flowers and ferns 
growing in their haunts, so life-like that one can 
easily imagine one’s self in the woods and fields 
when turning its pages. It is 2 book to read with 
infinite delight, to take with one into the highways 
and byways for frequent consultation, to preserve al- 
ways as a most charming friend and companion. 


This volume, as its title indicates, is a compila- 
tion of-the questions believed to have been asked at 
the New York State Bar examinations from the year 
1896 to date. As such it ought to prove of value 
to students, as indicating in some degree the kind 
of questions asked at the bar examinations. It af- 
fords a general, though, of course, superficial and 
incomplete view of the law of New York. It also 
contains the rules regulating law examinations 
adopted by the State board of law examiners, as 
well as the rules for admission of attorneys and 
counselors, as amended and adopted by the judges | 
of the Court of Appeals. 


The Law of Promissory Notes. By Leslie J. 
Tompkins, M. S. L. L. M. New York: Business| The Crisis. By Winston Churchill. New York: 
Publishing Co., American Tract Building, 1901. The Macmillian Co., rgor. 

In this compact little work of some 200 pages the Far and away a better story than “ Richard Car- 
author, who is professor of law in the New York | vel” seems to be the universal verdict upon the 
University, has given a very clear and useful expo- | latest work of this popular author. In “The Crisis” 
sition of the law concerning commercial paper as in | Mr. Churchill has splendidly utilized the stirring his- 
daily use by the average mercantile house. The ar- | torical events of the years preceding the war. His 
rangement is excellent, and the accuracy of statement | treatment of the great commanding figures of the 
of principles commendable, and, while no particular | time, including Lincoln, Douglass, Grant and Sher- 
originality is claimed for the work, as a clear, con-| man, is as satisfactory as it is bold. The essence 
densed and orderly statement of the law of negoti- | of the book is found in the conflict between two 
able securities it will certainly be found highly useful | types, the Grave and the Gay, as he calls them — the 


by both business and professional men. the Puritan and the Cavalier—and its peculiar . 


charm lies in its masterly development of the char- 
The Wilderness Road. By Joseph Altsheler. New | acters, some of which, at least, are bound to take 
York: D. Appleton & Co., 1901. permanent places in the reader’s memory. As for 
The period of Mr. Altsheler’s latest effort in fiction | the piot, it can hardly be said there is anything novel 
is the opening of the middle west and St. Clair’s| in it—only the well-worn one of a southern girl, 
defeat and Wayne’s victory over the Indians are | with all the pride of race, struggling against her 
deftly woven into the fabric of the story. The hero | love for a northern man, a man in sympathy with 
of it has been dismissed from the army in disgrace | Lincoln and possessed of much of Lincoln’s per- 
on a false charge of treason, and, being too proud | sonal magnetism. “The Crisis” is an admirable 
to deny the accusation in the face of evidence which | book, not quite so “finished” in some respects as 
convinced a court-martial, he abandons civilization | “ Richard Carvel,” but holding the interest much 
and lives out his life on the western frontier, where | more surely. It is a book all Americans should 
“they accept a man for what he is and not for what | read—and there seems to be a good prospect that 
he may or may not have been ten years ago.” ‘There! a large part of them will do so. 
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Henry Bourland. By Albert Elmer Hancock. New 


York: The Macmillan Co., 1901. 
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has a sweet voice and merry laugh, and is as un- 


| like the accepted orthodox type of authoress as can 


In this excellent novel, whose sub-title is “ The | 
Passing of the Cavalier,” Mr. Hancock depicts the | 


life of one Henry Bourland, the son of a long line 
of proud southerners. Young Bourland goes to war 


nursed back to health by a northern girl, whom he 
marries later, and returns to find his parents dead, 
his home wrecked and his estate dwindling away. 
A few years of hopeless struggle, of heartbreaking 
political fight —in which sectional patriotism drives 
the man of honor into the use of dishonorable means 
to further his end, and circumstances lend color to 
the calumny of his personal character, which leads 
him into the very fault he at first strenuously denies, 
the taking of another wife — break the proud man 
in body and soul, and he gives up the struggle in 
despair. For and we take it for 
granted this is Mr. Hancock’s first work of fiction — 
the production of Henry Bourland is an achieve- 
ment quite remarkable. 





a new writer 


He not only shows power 
as a writer, but his sense of proportion is excellent, 
and he has mastered the art of holding the reader's 
interest from the first. 
cally worth reading. 
Se 


Literary Hotes. 


And now Laurence Housman explicitly denies 
that he wrote “An Englishwoman’s Love Letters.” 


Henry Bourland is emphati- 


Morgan Robertson’s story ‘“ Masters of Men,” 
now running in “ The Saturday Evening Post,” of 
Philadelphia, will be presented in book form by 
Doubleday, Page & Co. 


Maurice Hewlett, the novelist, has given up his 
post in the British civil service in order to devote 
himself entirely to literature. He is at present en- 
gaged upon a short story. 


well be.” 


In a recent bout with Mr. Irving Bacheller on the 


| relative merits of the romanticist and the realist, 


| imagination means eyes in the soul.” 


| Helmet of Navarre,’ 


The scene of Ellis Meredith’s forthcoming story, | 


“The Master-Knot of Human Fate,” is laid 


at | 


Crystal Park, near Manitou, Colorado, and about | 


ten miles from Colorado Springs. The park belongs 


| Man. 


to Colonel Hay, who did most of the work on his | 


“Life of Lincoln” there. 


With its issue of April eighteenth the “ Youth’s 


Companion” entered upon its seventy-fifth year. | 


To celebrate this event, the “Companion” of that 
date use a double “ seventy-fifth birthday number,” 
containing contributions by the vice-president of 
the United States, Theodore Roosevelt; Mary E. 
Wilkins, Sarah Barnwell Elliott and half a dozen 
others. 


Public curiosity may be satified with regard to 
the personal appearance of Miss Corelli, by reading 
this recent description: ‘“ She is petite and daintily 


proportioned, her hair is of a natural golden shade 


and curls in masses over her head; her complexion 
is exquisite, and her eyes of deep gray-blue. She 


f : . : | Miss Bertha Runkle championed the former by 
as a Confederate officer, is wounded, taken prisoner, | 


“ 


declaring that 
imagine; 


it is far easier to observe than to 
observation means eyes in the head, 
The Century 
Company publishes Miss Runkle’s romance, “ The 
’ 

on the 1st of May. 


“ Warwick of the Knobes,” a new novel by John 
Uri Lloyd, will run as a serial in The Bookman, 
beginning in the May number of that periodical. 
The alternate weakness and strength of Mr. Lloyd’s 
“ Stringtown on the Pike” puzzled many critics in 
their efforts to determine the literary level of the 
author, but the book has had a popular success, 
which prepares a way for the forthcoming work. 


“Elder Boise,” the new novel by Everett T. Tom- 
linson, which Messrs. Doubleday, Page & Company 
will publish in May, threatens to add another to the 
types in literature which stand as exponents of a 
genial and shrewd philosophy. We are told that 
the character who gives the title to Mr. Tomlinson’s 
volume is a “ very living human being whose oddi- 
ties of character supply an unfailing note of humor.” 


In her book on “Flowers and Ferns in Their 
Haunts,’ Mrs. Mabel Osgood Wright has treated 
her subjects in their relation to the landscape and 
the whole is bound together by a thread of narra- 
tive. The illustrations consist of fifty full-page 
plates of the flowers and ferns as they grow by the 
river side, in woods and along roadsides; together 
with over one hundred cuts in text made direct from 
flower photographs. These photographs were 
taken at close range and the result is unique with 
its intimate glimpses of nature. 


Sir Thomas Lipton, K. C. V. O., has written 
especially for The Saturday Evening Post, of May 
eleventh, an article on The Sports that Make the 
He places yachting high on the lists, and 
gives some interesting anecdotes of his own career 
as an amateur yachtsman. Sir Thomas is hopeful, 
if not confident of “ lifting” the America’s Cup next 
autumn. He says, however, that if it were a cer- 
tainty he would not cross the water; for there is 
no sporting interest in “sure things.” This article 
will appear exclusively in The Saturday Evening 
Post, of Philadelphia. 


Paul Laurence Dunbar’s new novel, “ The Sport 
of the Gods,” is published entire in a ‘‘ New” 
Lippincott Magazine. This is by far the strongest 
and best fiction from a pen noted for its humor and 
pathos. As “Uncle Tom’s Cabin” in its day held 
the reader captive, so does this novel of the new 
negro, enfranchised, but still a charge upon our 
consciences. Opening with a false arrest, trial — 
so-called —and conviction in a southern town, the 
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tale shifts to New York. Here the writer speaks 
from the heart when he says of the southern negroes 
who come North seeking their fortunes: “It was 
better for them to sing to God across the southern 
fields.” In the cases of Joe Hamilton and his pretty 
sister, Kitty, this was undeniably the truth. 
Towards the end a “yellow” journal reporter dis- 
covers the secret of the early arrest. His acumen 
not only brings glory to his paper, but reunites 
those with whom the “ gods” have been “ sporting.” 


‘ 


Mr. J. A. Altsheler, who is one of the best among 
our writers of American historical fiction, has writ- 
ten a romance of early expansion in “ The Wilder- 
ness Road,” which Messrs. D. Appleton & Com- 
pany will publish at once. The plot of the story is 
based on St. Clair’s defeat and Wayne's victory, and 


the hero, a soldier with a history, plays a part with | 
St. Clair not unlike that which Washington acted | 
Mr. Altsheler’s novel of the civil | 


with Braddock. 
war, “In Circling Camps,” is enjoying a large sale 
and is just going into another edition. 


” 


A contemporary is a trifle misleading in its re- | 
port on Mr. Charles Major’s forthcoming book, | 


In the first place, this | bauchee, and later was almost worshipped by the 


“The Bears of Blue River.” 
will be the third and not the second work of the 
author, the second being a novel of Puritan and 
Cavalier in old England, entitled “ Dorothy Ver- 
non.” “The Bears of Blue River” must not be 
called either a novel or a historical romance; it will 
consist of a volume of short stories which have been 
running in The Ladies’ Home Journal, and which 
recount the adventures of some boys in hunting 
bears early in the century near the author’s home 
in Shelbyville, Ind. 


“The Master-Knot of Human Fate,” by Ellis 
Meredith, takes its title from the familiar quatrain 
of Omar Khayyam: 


“Up from Earth’s Centre through the Seventh Gate 
I rose, and on the Throne of Saturn sate, 
And many a Knot unravel’d by the Road; 
But not the Master-Knot of Human Fate.” 


Another quatrain suggesting the theme of the 
volume is the following: 
“Ah Love! could you and I with Him conspire 
To grasp this sorry Scheme of Things entire, 
Would we not shatter it to bits — and then 
Remould it nearer to the Heart’s Desire!” 


John Luther Long, author of “The Prince of 
Illusion,” which the Century Company have just 
issued, is a young Philadelphia lawyer, who made 
his first literary success with “ Madame Butterfly.” 
Edwin Asa Dix, author of the popular “ Deacon 
Bradbury,” whose new novel, “Old Bowen’s Leg- 
acy,” has just appeared, is also a lawyer by train- 
ing, though not by practice. The number of law- 
yers, or ex-lawyers, on the Century Company’s list 
of authors is noteworthy. 
dent Roosevelt, author of “ The Strenuous Life;” 


the Hon. John Hay, secretary of State, Lincoln's ! 


| published book is the “Winter Garden” 





It includes Vice-Presi- | America. 


—<———— 
— 


secretary and authorized biographer; the Right 
Hon. John Morley, whose ‘“ Oliver Cromwell” js 
still on every tongue; the Right Hon. James Bryce, 
biographer of Mr. Gladstone; the Hon. Oscar 
Straus, ex-minister to Turkey and biographer of 
Roger Williams; Joel Chandler Harris and Harry 
Stillwell Edwards, the Georgia storytellers; David 
Gray, author of “ Gallops;” Tudor Jenks, author 
of “ Imaginations;”’ Prof. Brander Matthews; Irwin 
Russell, the poet; Maurice Thompson, whose latest 
group of 
essays and sketches; and Prof. Theodore S. Wool- 
sey, author of America’s “Foreign Policy.” Gen, 
Schofield, author of “ Forty-six Years in the Army,” 
made a special study of the law after leaving West 
Point. 


The somewhat exaggerated reports of Tolstoi’s 
illness are contradicted by the fact that the novelist 
is hard at work on his new novel, “Father Sergius,” 


| Nor does his excommunication prevent him from 


handling dangerous and forbidden themes. The 
forthcoming story deals with the spiritual history of 
a monk, who at one time was an aristocratic de- 


believers as a saint. 


Messrs. McClure, Phillips & Co. have secured all 
the English rights in Capt. Dreyfus’ own account 
of his trial, conviction, imprisonment and ultimate 
rehabilitation and liberation. The book, which is 
called “ Five Years of My Life,” contains in addi- 
tion to a recital of the salient points of the writer’s 
life during the period, his Devil’s Island diary, and 
letters written by Mme. Dreyfus to her husband, 
with several letters of the captain to his wife, hith- 
erto unpublished. 


“Red haired, squint eyed little pomposity ”’ — 
this is the pleasant description of Mr. Kipling given 
by a Montreal reporter. “The description,” says 
the London “ Mail,” is accurate, “ with the follow- 
ing reservations: (1) Mr. Kipling is not red 
haired; (2) he does not squint; (3) he is not 
pompous. He can be ‘nasty’ to people he does not 


| like; but to people he does like he is the most 


unassuming, unaffected and courteous being under 
heaven.” 


Mrs. Helen Campbell’s novel, “ Ballantyne,” will 
shortly be published by Little. Brown and Com- 
pany. Although the book is a distinctively Amer- 
ican story, the plot is decidedly original, worked 
out with strong character drawing and interesting 
movement. Marion Lacy, the heroine, is an Amer- 


ican girl who goes to England to live because her 


own country has proved a disappointment. Its 
hero, Ballantyne, though American by inheritance, 
has been brough up in an English home by a 
mother whose one wish is that he shall never visit 
To Ballantyne, however, America has 
been an ideal, standing for everything that is free 
and high, and on the death of his mother he visits 
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this country. His keen interest in a our eect 


problems and his many disillusions are admirably | 


touched upon, and glimpses of the social life of 
Boston, Plymouth, Nantucket, and a “ Brother- 
hood’ in New Jersey are given. 


“A Reading of Life,” 
yolume of poems, 
England. 


Lilian Whiting’s new book, “The 
Significance; or Death as an Event in Life,” 
in its sixth thousand. 


George Meredith’s new 
will soon appear here and in 


is now 


Mrs. Dudeney, the chronicler of “ Folly Corner,” 
is bringing out a new novel under the title of “ The 
Third Floor.” The story deals with journalism. 


The Scribners have in press a book on China by 
the well-known traveler Henry 
The author has the distinction of being the “first 
European to enter the forbidden palace 
tinction which is, however, disputed. 


—a dis- 


A new American novelist, Stewart Edward White, | 
makes his debut through D. Appleton & Co. by a| 
story called “The Claim Jumpers,” the central 
figure of which is a conservative New Englander, 
who finds himself in a western mining camp. 


“The Story of Greece,” by E. S. Shuckburgh, is 
scheduled for fall publication by Messrs. G. P. Put- 
nam’s Sons. The particular aim of this work is to 
illustrate the part played by the Greeks in the his- 
tory of civilization, in the development of art and 
literature, and in the formation of political and re- 
ligious ideals. 


Mrs. Frances Hodgson Burnett is still a “ 
to conjure with,” 
“The Century” is awaited with interest. 
scribed as being “* 
out fairies,” 
ingly 


name 
and her forthcoming serial in 
It is de- | 


and the scene is placed in that seem- 

rich soil for novelists, an English country 
The title will be 

Marchioness.” 


house. 


Henry Churchill King, professor of theology and 
philosophy in Oberlin College, has written a book 
n “ Reconstruction in Theology,” which The Mac- 
millan Company will publish at once. 


The book is intended to aid not only ministers | 
and theological students, but intelligent laymen as | 
well, to get a clearer apprehension of the great un- 


dercurrents of their own age and of the consequent 
feeling of the need of reconstruction in theology 
and the reasons for it and the lines along which 
such a reconstruction must proceed. Especial pains 
have been taken to set forth concisely, but compre- 
hensively, the markedly new intellectual world in 


which this generation lives and which must in- | 


evitably affect theology. The relation of theology 
to natural science is discussed with care, particularly 


as bearing on the question of miracle, and the infer- | 


ences from the evolution theory. 


Spiritual | 


Savage Landor. | October first. 


a sort of society fairy story with- | 


“The Making of a} 





Legal Rotes. 


The United States Supreme Court has handed 
| down a decision reversing the decision of the lower 
| courts in the case of James B. Lyon, of this city, 
|against the town of Tonawanda, which was 
| originally brought to set aside a paving assessment 
on his property in Delaware street, Tonawanda, on 
| the ground that the assessment was illegal. The de- 
cision of the Supreme Court makes the assessment 
| laid by the town board valid, and the board will now 
| go ahead and spread the assessment. The decision 
| gives much satisfaction to the residents of the town. 


Chief Justice Charles B. Andrews, of the Connecti- 
| cut Supreme Court, has sent in his resignation to 
Governor McLean. III health is the reason for the 
| resignation, date fixed for retirement is 
Charles Bartlett Andrews was born in 
| Sunderland, Mass., in 1834, and was graduated at 
Amherst in 1858. He has been a member of the 
house and senate in the general assembly, and was 
elected governor of the State in 1878. In 1882 he 
was appointed a judge of the Superior Court, and 
served there until his promotion by Governor 
Bulkeley to the Supreme bench in 1890. 


and the 


Judge Lumpkin, of the Superior Court, Cincin- 
nati, has denied the application for a charter for 
“The Atlanta Institute of Christian Science,” the 
effect of his decision being that Christian Scientists 
| cannot practice their treatment in Georgia without 
|having regularly graduated in medicine or passed 
|an examination before the medical examining board, 
| the same as other physicians. 





| Governor Odell has signed the bill which the 
| legislature passed at the solicitation of the Auto- 
|mobile Club. Automobiles may henceforth be re- 
garded as having an established status on the roads 
| of this State. The new law provides for the regis- 
| tration of automobiles, and gives them an allowed 
| speed of eight miles an hour in cities and villages, 
and of fifteen miles an hour on country roads. 
Horseless carriages will thus enjoy the privileges 
of vehicles drawn by horses. But pedestrians will 
| still have the right of way at crossings. 


It is refreshing to notice any indication on the 
part of the judiciary of a desire to restore to the 
bench its literary character. Its reputation in this 
connection has suffered severely of late. Some few 
| of his majesty’s judges have a command of correct 
‘language, but for the most part they are sadly to 
seek. It is but seldom that one hears in the courts 
| a judgment or a summing up which is not slip-shod 
|and commonplace. Where are the successors of 
| the Cockburns, the Coleridges, the Bowens, in the 
present generation? The English of Lord Alver- 
stone, C. J., whether written or spoken, is homely 
| and direct, but nothing more; nobody would accuse 
the master of the rolls of constructing polished 
‘periods; and Lord Macnaghten alone in the house 
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of lords is able to draft a pleasing sentence. Lord 
Bowen, whose English was of the choicest brand, 
suffered a good deal in the Court of Appeal. 
“There is a distressing nudity about A. L.’s lan- 
guage,” he once remarked to a sympathetic friend. 
The same absence of style may be observed at the 
bar. There are plenty of good talkers, but very few 
whose speeches would bear reporting. Probably 
Sir Edward Clarke, K. C., Mr. Lawson Walton, 
K. C., and Mr. C. W. Mathews stand, as well as 
any, the horrid test of the short-hand writer.— 
London Daily Telegraph. 


The United States Circuit Court, sitting in New 
York, recently had before it the suit of James 
Allison, assignee of Hammerstein, who built the 
Olympia theater, against the New York Life Insur- 
ance Company, to recover $70,000, the alleged value 
of certain fixtures, such as dynamo, engines, etc., 
which the Life Insurance Company claimed went 
with the realty which it purchased at foreclosure 
sale. The jury in the lower court rendered a ver- 
dict of $35,000. On the appeal, the U. S. Circuit 
Court, Judge Wallace writing the opinion, held that 
the dynamo, engines, etc., and all of the articles 
with the exception of about $3,000, that had been 


allowed by the jury, remained personal property, | 


and were not fixtures attached to the real estate. 


The position of law clerk of the treasury depart- | . : 
suggests the urgent necessity of taking steps to 


ment at Washington will, after July first, be held by 
Miss Clara Greacen, of Michigan. 
first woman to hold the position in the history of 
the department. The promotion of Miss Greacen is 
an instance of the recognition of the legal ability 
and energies of a woman, for she possesses no other 
influence, we are told, than her uncommon ability 
and fitness for the position. Miss Greacen studied 
law at oxe of the universities in Washington, and 
was recently admitted to practice at the District of 
Columbia bar. In her new position Miss Greacen 


She will be the | 


a 


amounted to $1,000. Consequently, Mr. Chase 
asked the court for a special allowance, which is 3 
sum awarded at the discretion of the court to a suc- 
cessful litigant. The court allowed Mr. Chase $750, 
saying (Chase v. Syracuse, 34 Misc. Rep. 144) that, 
inasmuch as his action was brought not so much 
for his own protection as for that of “all the tax- 
payers, public policy required that, where a tax- 
payer does prevent waste of the public funds, he 
should be protected from loss by means of a reason- 
able allowance. Otherwise, the bringing of such 
action, often most useful and necessary, will be 
discouraged.” — N. Y. Evening Post. 


The so-called Deceased Wife’s Sister bill has 
passed its second reading in the house of commons 
by a vote of 279 to 122. Twice before, the bill 
passed its third reading in the house of lords, but 
was blocked in the house of commons. Its sup- 
porters believe King Edward’s well-known interest 
in the measure will help it through on this occasion, 
Lord Hugh Cecil, one of the bitterest opponents 
of the measure, declared its real purpose was to 
enable certain wealthy and influential persons who 
had broken the law to secure a “ whitewash.” 


The news that the recent purchaser of a large lot 
of land on Riverside drive opposite Grant’s Tomb 
intends to build thereon a thirteen-story apartment 
hotel with a roof garden and restaurant features 


restrict, so far as possible, the immediate surround- 
ings not only of the tomb, but also of other fine 
public structures and places in our city. It seems 
a mockery to expend large public appropriations 
and generous private contributions in beautifying 
and ennobling the city, and then to allow the effect 
produced to be ruined or lessened by the encroach- 
ments of private enterprises. The people of New 


| York and of the country at large — whose contribu- 


will write legal opinions for the government in the | 


office of the controller of the treasury. 


Whenever a public-spirited citizen makes a fight 


in the interests of his fellow-citizens, it happens so | 
frequently that he not only has his trouble and | 


inconvenience for his pains, but is also more or less 
out of pocket, that it is interesting to note how a 
citizen of Syracuse has been allowed partial recom- 
pense for his efforts in saving that city $85,000. The 
city, desiring to raise $1,000,000 to pay off that 
amount of bonds, proposed to issue $1,000,000 four 
per cent bonds. It appearing that such an issue, 
because of the premium that could be obtained 
therefor, would net considerably more than enough 
to pay off the old bonds and interest, a Mr. Chase 
got an injunction restraining the city from issuing 
more of the bonds than would suffice to raise the 
sum desired. Subsequently, the city raised the 
athount by selling $915,000 of such bonds. Among 


other expenses contracted by Mr. Chase in the liti- 
lawyer's 


gation were his bills, one of which 


tions helped build the monument — who now go 
yearly by the hundreds of thousands, and who will 
go forever, in constantly increasing numbers, up the 


| drive to admire and enjoy the great monument and 


the noble views in all directions can well imagine 
the dwarfing effect both on monument and outlook 
of a huge hotel towering close to the monument. 
Nor is this the only case in this city of actual or 
threatened encroachments upon this peculiar kind of 
public property and public rights. Coincidently 
with the report of this threatened hotel comes a 
suggestion from the Massachusetts Supreme Court 
as to the way to protect such a right, if it is not 
already protected. To protect the view, from the 
outlying suburban districts of Boston, towards the 
State house, the Massachusetts legislature passed 
a law in 1899 limiting to seventy feet the height of 
buildings on a small tract of land west of the State 
house, and providing that compensation should be 
made to property-owners injured by the restriction. 
This law has just been upheld by the court, which 
characterized it as one “as much in the interests of 
the public at large as travellers on the highway as 








it 1 
obj 
bea 


eve 
lin 
ho! 
bu 
col 
the 





——— Se ee” a | hlUl.lhlUulCU 





Yis 





Yilw 


‘upon any such increase. 


— - SE 


THE ALBANY LAW JOURNAL. 


295 





it was in the interests of the commonwealth,” one 
object of the law being “to save the dignity and | 
beauty of the city at its culminating point for the 
pride of every Bostonian, and for the pleasure of 
every member of the State.” This decision is in| 
line with a similar decision of the same court, up- 
holding a law limiting to ninety feet the height of 
buildings around the famous Copley Square, the | 
court basing its decision in part on the argument 
that the same reasons which justify the taking of | 


land for a park justify the expenditure of money to | 
make the parks “attractive and educational to those | 
whose tastes are being formed, and whose love of | 
beauty is being cultivated.”’” There seems ample | 
authority for legislation, preventing private property | 
in the immediate vicinity of public places from | 
being put to such uses as will detract from the | 
yalue to the public of the public property and the | 
public rights. There is need of such legislation in | 
New York.— N. Y. Evening Post. 





Twenty-three years ago, the Third National Bank | 
of Chicago, closed its doors. The bank’s assets, 
however, proved sufficient to pay all the creditors | 
in full, principal and interest, with a balance over. 
Now, the stockholders are indignant over the report 
that the comptroller of the currency has instructed 
the receiver of the defunct bank to sell the assets 
and pay over the proceeds to the stockholders. The 
assets consist of Chicago real estate of an estimated 
value of a million and a half, due to the apprecia- 
tion in realty values since the time of the failure of 
the bank, and there is presented the unique spectacle 
of the defunct bank’s stock being quoted at almost 
twice its par value. The stockholders declare they 
will resist any attempt to force an accounting oi 
the bank’s affairs, claiming that the comptroller 
has no power to do so, since all the creditors of 
the bank were long ago paid in full, and the disposal 
of the remaining assets rests entirely with the 
stockholders. 


Among the more important bills of the late legis- 
lative session, signed by the governor, is the so- 
called Corporation Tax Law, which becomes 
chapter 558, Laws of 1901. The old law taxed for- 
eign corporations for the privilege of entering this 
State to do business one-eighth of one per cent on 
their capital stock computed on the amount of 
capital employed in business during the first year. 
Any increase of capital after the first year was not’ 
taxed. Domestic corporations paid an organization 
tax and a tax on all increase of capital besides 
taxes on dividends. The new law proposes to 
equalize matters a trifle better by providing, in the 
case of foreign corporations, that “if any year 
thereafter any such corporation shall employ an 
increased amount of its capital stock within this 
State, the same license fee shall be due and payable 
The tax imposed by this 
section on a corporation not heretofore subject 
to its provisions, shall be paid on the first day of’ 


| dering, 


,, body. 





| December, 1901, to be computed upon the basis of 


the amount of capital stock employed by it within 
the State during the year preceding such date, 


| unless on such date such corporation shall not have 


employed capital within the State for a period of 
thirteen months in which case it shall be paid within 
the time otherwise provided by this section.” By 
a further amendment to section 183, relative to ex- 


|emption of corporations, it is provided that laun- 


mining and manufacturing corporations 
shall be exempt when they have at least forty per 
cent of their capital invested in property in this 
State and used by it in its business. A new pro- 
vision also exempts elevated and other railroads, 
which have leased other roads, from the present 
double taxation on the receipts of the lessor and 
lessee lines, by providing for a single tax of three 
per cent upon the dividends declared and paid from 
the moneys received in the form of rent or other- 
wise from the operating company in excess of four 
per centum upon the amount of its capital stock. 


In the course of its progress through the office, 
up to the issue and mailing of a patent, an applica- 
tion passes through the hands of fifty-two persons. 
An applicant pays fifteen dollars to have his claim 
examined, and in case he is granted a patent an 
additional fee of twenty dollars is required. Attor- 
neys charge from twenty-five dollars up, according 
to the work demanded by the cases, and as the ap- 
plications number about 40,000 annually it will be 
seen that there is a good deal of money to be 
divided among the patent lawyers whose signs 
cover the faces of the buildings in the vicinity of 
the patent office. An inventor is not required to 
employ an attorney, but probably ninety-nine out of 
a hundred do. 


The Supreme Court of Georgia, in a recent de- 
cision, holds that the law allowing twenty-five per 
cent damages and attorney’s fees to the insured, in 
case the company refuses to pay the claim within 
sixty days, and it is shown that the latter acted in 
bad faith, is unconstitutional. A similar conclusion 
has been reached in Missouri over the law relating 
to “ Vexatious delays.” 


A concurrent resolution has passed the New 
Jersey legislature providing for a _ constitutional 
amendment authorizing biennial sessions of that 
Some years ago a similar amendment was 
defeated at the polls. It is to be hoped, however, 
that there is a better prospect for the adoption of 
the amendment now, although there are no reasons 
for its advocacy existing to-day which did not exist 
four years ago. Most of the States have biennial 
sessions, the only exceptions being Georgia, Massa- 
chusetts, New York, Rhode Island, South Carolina 
and New Jersey. The change seems to have worked 
well in these States, and we know of no reason why 
it should not in this. The politicians who seek 
office, and some of the larger cities, where it seems 
to have been the custom to take annually to the 
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legislature scores of bills with the hope of enact- 
ment, many of which are to create new offices, will 
be found to be the chief objectors. As a matter of 
fact New Jersey has more laws upon her statute 
book than any State in the Union. Most of the 
States do not have half the volume of laws which 
we have in New Jersey. Why it should be so no 
living man can tell. A large number of them are a 
dead letter, and the balance are composed of hun- 
dreds of sections which only the court can properly 
construe and which the average lawyer does not 
know how to interpret. 
course of a few years, there may be such a revision 
and reduction in the volume of the laws as will 
make it possible for an average lawyer to hold at 
least a reasonable portion of them in mind and 
be able to construe the balance without the neces- 
sity of going to the courts for such construction. 


There seems to be no way to reduce the increasing | 


volume at present except by biennial sessions of 
the law-making body. The matter, however, will 
come up before the people in 1902, if the present 
proposition secures the assent of the next legisla- 
ture, and then, it is to be hoped, there will be full 
discussion of the project in all of its branches.— 
New Jersey Law Journal. 


The judge’s charge was clear and plain, 
It meant his side the suit should gain; 
But hours he waited, and report 
The jury none made to the court. 
“Go, bring them in and we will see 
What may their trivial problem be; 
Perhaps some technical word of art, 
Or else some juror over smart.” 
The bailiff went, filed in the array, 
The judge the silence broke to say, 
“A verdict, gentlemen, have you found?” 
The foreman spoke and somewhat frowned, 
“Your honor, we are eleven to one.” 
“And tell me, pray, who may he be, 
Perhaps he does not clearly see 
The points the court made in its charge, 
I may repeat them more at large.” 
“No,” said the foreman, “naught can change 
Him in his fixed opinion strange: 
We've argued long, he takes a pride 
In arguing always on your side.” 
— The Lawyer’s Alcove. 


——_#—_ —- 
HUMOROUS SIDE OF THE LAW. 





We are indebted to Attorney Edward G. Jones, of 
Appleton, Wis., for the following account of a very 
amusing circumstance which occurred not long ago 
in his office: 

A young man of this city who has a matter of in- 
heritance pending in the Probate Court, called on a 
lawyer the other day to inquire about the progress of 
his case. The lawyer was out, but the occupant of 
a neighboring office told him if he would tell the 


| : 5 ae 
| nature of his business, he would transmit it to the 


We hope that, in the | 


—— 
—= 


|lawyer upon his return. “Oh, it’s about an heir- 
| ship,” replied the caller. The neighbor jumped at 
| the conclusion that the caller was a crank inventor of 
jan “airship,” wanting a patent, and proceeded to 
| draw him out on those lines. The young man, a 
| little bewildered, answered shortly and evasively, and 
|this more than ever convinced the questioner that 
| he was a visionary inventor with whom some fun 
| might be had. So he called in another neighbor, and 
| together they catechised the young man about his 
“invention.” The caller finally concluded he had 
struck a crowd of “cranks,” and made his escape, 
while the questioners enjoyed a laugh over the “ air- 
ship inventor.” Then the lawyer returned and 
spoiled their joke by explaining the true situation, 
They are now trying to figure out who had the worst 
of the encounter, the “airship inventor” or the wise 
,men who scared him with strange questions. 


” 


Judge Thad Huston has a voice that can be heard 
for a long distance when he chooses to turn on the 
power. Thereby hangs a tale. 

During the civil war the judge was given a cap- 
taincy in a volunteer regiment. While still a green 
hand he was drilling his company one day and got 

| them charging straight for a brick wall. 

Unable to remember the word of command the 

judge bellowed out in his most stentorian tones: 
“Gee, boys, gee!”— Tacoma Ledger. 


The following story is told of the late ex-Presi- 
dent Harrison by the Indianapolis Sentinel: ‘“ Gen- 
eral Harrison, with a few frineds, was hunting in the 
northern part of the State and stopped with an old 
farmer, who, while he paid a great deal of attention 
to the future president and well-known statesman, 
seemed to regard him in the light of pure democracy 
as a mere equal, and for whom General Harrison 
showed the greatest friendship. The farmer, as it 
happened, had for some time been engaged in a con- 
troversy with a neighbor in regard to a dog whose 
sheep-killing propensities had often caused the old 
man considerable worry and the animal’s depreda- 
tions at last brought his owner into a law suit. The 
trial was set down for hearing while General Har- 
rison was in the neighborhood, and the farmer un- 
derstanding that his visitor was considered one of 
the best lawyers in the country, begged him to take 
up the case. General Harrison consented and drove 
over to the nearest town the next day with the 
farmer. His eloquence caught the jury, which re- 
turned a verdict in favor of the farmer without 
leaving the court room. The farmer was greatly 
pleased at the result of the suit. ‘I thought you was 
a pretty good dog-lawyer, he kept repeating to 
General Harrison all the way back to the farm, ‘and 





if ever that dog gets me into trouble again I’m 
going to send for you, ‘cause I don’t believe you 
can be beat on dog cases’ General Harrison enjoyed . 
the incident immensely, and never tired of telling the 
story.” 
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